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REPRESENTATION FOR INDIGENT DEFENDANTS IN 
THE FEDERAL COURTS 


WEDNESDAY, MAY 6, 1959 


House or REPRESENTATIVES, 
SuscoMMITreeE No. 2 OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in the commit- 
tee room 346, House Office Building, Hon. Thomas J. Lane (subcom- 
mittee chairman) presiding. 

Present: Messrs. Lane, Henderson, Cahill, Kasem, Lindsay, 
Kastenmeier, Toll, and Ashmore. 

Also present: Messrs. Foley, Shattuck, and Finger. 

Mr. Lane. Now if the committee will kindly come to order. 

House Committee on the Judiciary, Subcommittee No. 2, has been 
called to meet this morning to consider a group of bills which deal 
with the subject of indigent defendants in criminal cases. These 
bills are H.R. 2271, introduced by Mr. Whitener, of North Carolina 
H.R. 4185, introduced by Mr. Celler, chairman of the C ommittee on 
the Judiciary, in accordance with recommendations contained in an 
executive communication of the Department of Justice; H.R. 4609, 
introduced by Congressman Udall, of Arizona; and H.R. 6864, intro- 
duced by Mr. McDowell, of Delaware. 


The bills are as follows: 
{H.R. 4185, 86th Cong., 1st sess.) 


A BILL To provide for the representation of indigent defendants in criminal cases in the 
district courts of the United States 
Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title 18 of the United States Code, 
section 3006, is hereby amended to read as follows 


“§ 3006. Public defenders; representation of indigent defendants 

“(a) Each United States district court may appoint a public defender at each 
place where terms of court are held. Whenever a district court is satisfied 
that the number of cases assigned to a public defender is greater than can be 
conveniently conducted by him, it may appoint one or more assistant public de- 
fenders. The public defender with the approval of the court may appoint 
necessary clerks as approved by the Director of the Administrative Office of 
the United States Courts. Public defenders or assistant public defenders may 
be full-time or part-time officers as the volume of work in the judgment of the 
court requires. 

“Whenever a court in which there is a public defender is. satisfied that a 
person charged with a felony or misdemeanor, other than a petty offense, as 
defined by section 1 of this title, is unable to employ counsel, it shall assign the 
public defender to act as counsel. Where there are indigent defendants with 
such conflicting interests that they cannot all be properly represented by the 
same counsel, the court may appoint counsel separate from the public defender 
for one or more of them and provide for the compensation and reimbursement 
of expenses of such counsel in the same manner as is provided for counsel 
appointed under subsection (c) of this section. The public defender shall act 
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as counsel for each defendant to whom he is assigned at every stage of the 
prosecution, unless after the assignment the court is satisfied that the defendant 
is able to employ other counsel. Each district court may adopt appropriate 
rules governing the conduct of public defenders subject to general regulations on 
the subject, which may be adopted by the Judicial Conference of the United States. 

“(b) Each publie defender and assistant public defender shall be paid a salary 
based upon the service to be performed, not exceeding $10,000 per annum, to 
be fixed by the Judicial Conference of the United States. He shall also be 
reimbursed for expenses necessarily incurred by him in the performance of his 
duties when approved by the district court. 

“(c) If a district court in a district not having a city of more than five 
hundred thousand population considers that the representation of indigent 
defendants in criminal cases can be provided for more economically by the 
appointment of counsel than by the appointment of a public defender, and 
no public defender is appointed ; or 

“If a district court in a district having a city of over five hundred thousand 
population so considers, the judicial council of the circuit approves, and no public 
defender is appointed ; the court may appoint counsel for indigent defendants in 
particular cases. Counsel so appointed may be compensated in amounts deter- 
mined by the court upon the conclusion of the service, at a rate not in excess of 
$35 a day for time necessarily and properly expended in preparation and trial of 
the case, and may be reimbursed for expenses reasonably incurred in the repre- 
sentation and approved by the court. The aggregate amount expended for 
compensation and reimbursement of such counsel in any district may not exceed 
$5,000 in any fiscal year. 

“(d) A public defender or counsel appointed by the court who represents 
an indigent defendant in a criminal case in the district court shall also represent 
him in appeal proceedings if either the district court or the court having juris- 
diction of the appeal considers that there is reasonable ground for appeal and 
so directs. Services of the nature specified in this subsection rendered by ¢ 
public defender are part of his duties and shall be performed without other 
compensation than his salary. Counsel appointed in the particular case may 
be compensated for such services in the measure specified in subsection (c) for 
such counsel and be reimbursed for their expenses. Sums so paid for compensa- 
tion and expenses of services on appeal are included in the maxmum limit of 
$5,000 in any fiscal year imposed by subsection (c) in the respective districts 
from which the appeals are taken, 

““(e) There are authorized to be appropriated to the United States courts, out 
of any money in the Treasury not otherwise appropriated, sums necessary to 
earry out the provisions of this section. The salaries and expenses of public 
defenders and assistant public defenders and compensation and expenses of 
attorneys appointed by the courts to represent defendants in particular cases, 
above provided for, shall be paid out of appropriations available therefor under 
the supervision of the Director of the Administrative Office of the United States 
Courts. 

“(f) Theterm ‘United States district court’ as used in this section shall include 
the District Court of the Virgin Islands, the District Court of Guam, and the 
district courts of the United States created by chapter 5 of title 28, United 
States Code.” 

Sec. 2. The analysis of chapter 201 of title 18, United States Code, is amended 
by striking out item 3006 and inserting in its place the following item: 


“3006. Public defenders ; representation of indigent defendants.” 


[H.R.4609, 86th Cong., 1st sess.] 


A BILL To provide for the representation of indigent defendants in criminal cases in the 
district courts of the United States 


Be it enacted by the Senate and House of Representatives af the United 
States of America in Congress assembled, That title 18 of the United States 
Code, section 3006, is hereby amended to read as follows: 

“§ 3006. Public defenders; representation of indigent defendants 

“(a) Each district court of the United States may appoint a public defender. 
In any district where terms of court are held in two or more piaces, the court 
may appoint a public defender at each such place. Whenever a district court 
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is satisfied that the number of cases assigned to a public defender is greater 
than can be conveniently conducted by him, the court may appoint one or 
more assistant public defenders to render aid to the publie defender. The 
public defender with the approval of the court may appoint a clerk or clerks 
as may be necessary in such number as may be approved by the Director of 
the Administrative Office of the United States Courts. Public defenders or 
assistant public defenders appointed under this section may be full-time or 
part-time officers as the volume of work in the judgment of the court may 
require. Whenever it appears to the satisfaction of a court in which there is 
a public defender that any person charged in said court with a felony or mis- 
demeanor (other than a petty offense, as defined by section 1 of this title) is 
unable to employ counsel, the court shall assign the public defender to act as 
counsel for such person with respect to such charge: Provided, That if in any 
case there are indigent defendants with such conflicting interests that they 
cannot all be properly represented by the same counsel, the court may appoint 
counsel separate from the public defender for one or more of them and provide 
for the compensation and reimbursement of expenses of such counsel in the 
same manner as is provided for counsel appointed under subsection (c) of 
this section. It shall be the duty of the public defender to act as counsel for 
each defendant to whom he is assigned at every stage of the prosecution, unless 
after the assignment the court is satisfied that the defendant is able to employ 
other counsel. Each district court by which a public defender is appointed may 
adopt appropriate rules governing his conduct subject to general regulations 
on the subject, which may be adopted by the Judicial Conference of the United 
States. 

““(b) Each public defender and assistant public defender shall be paid a salary 
based upon the service to be performed, in no case exceeding $10,000 per annum, 
to be fixed by the Judicial Conference of the United States. He shall also be 
reimbursed for expenses necessarily incurred by him in the performance of 
his duties when approved by the district court. 

“(c) In any district not having a city of more than five hundred thousand 
population, in which the district court considers that the representation of 
indigent defendants in criminal cases brought in the court can be provided for 
more economically by the appointment of counsel in particular cases in which 


‘such representation may be deemed requisite than by the appointment of a 


public defender, and no public defender is appointed or in any district having 
a city of over five hundred thousand population if the district court so considers, 
the judicial counsel of the circuit approves, and no public defender is appointed, 
the court may appoint counsel for indigent defendants in particular cases. 
Counsel so appointed may in the discretion of the court be compensated in 
amounts to be determined by the court upon the conclusion of the service, at 
a rate not in excess of $50 a day for time necessarily and properly expended 
in preparation and trial of the case, and may be reimbursed for expenses rea- 
sonably incurred in the representation and approved by the court: Provided, 
That the aggregate amount expended for compensation and reimbursement of 
such counsel in any district shall not exceed $5,000 in any fiscal year. 

“(d) In any criminal cases in which an indigent defendant is represented in 
the district court by a public defender or by counsel appointed by the court in 
the particular case, the public defender or such counsel, as the case may be, 
shall also represent him in the event of appeal in the appeal proceedings if 
either the district court or the court having jurisdiction of the appeal shall 
consider that there is reasonable ground for appeal and shall so direct. 
Services of the nature specified in this subsection if rendered by a public defender 
shall be part of his duties and performed without other compensation than 
his salary. If such services are rendered by counsel appointed in the particular 
case, such counsel may be compensated in the measure specified in subsection 
(c) for counsel appointed to represent indigent defendants in criminal cases 
and be reimbursed for their expenses. Any sums so paid for compensation and 
expenses of services on appeal shall be included in the maximum limit of $5,000 
in any fiscal year imposed by subsection (c) upon the aggregate expenditures 
for the defense of indigent defendants in the respective districts from which the 
appeals are taken. 

“(e) There are hereby authorized to be appropriated to the United States 
courts, out of any money in the Treasury not otherwise appropriated, such sums 
as may be necessary to carry out the provisions of this section. The salaries 
and expenses of public defenders and assistant public defenders and compen- 
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sation and expenses of attorneys appointed by the courts to represent defendant 
in particular cases, above provided for, shall be paid out of appropriations 
available therefor under the supervision of the Director of the Administrative 
Office of the United States Courts. 

“(f) The term ‘district court of the United States’ as used in this section 
shall include the District Court for the District of Alaska, the District Court of 
the Virgin Islands, the District Court of Guam, and the district courts of the 
United States created by chapter 5 of title 28, United States Code.” 

Sec. 2. The analysis of chapter 201 of title 18, United States Code, is amended 
by striking out item 3006 and inserting in its place the following item: 

“3006. Public defenders ; representation of indigent defendants.” 


(H.R. 6864, 86th Cong., 1st sess.] 


A BILL To provide for the representation of indigent defendants in criminal cases in the 
district courts of the United States 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title 18 of the United States Code, section 
3006, is hereby amended to read as follows: 


“§ 3006. Public defenders ; representation of indigent defendants 

“(a) Each United States district court may appoint a public defender at each 
place where terms of court are held. Whenever a district court is satisfied that 
the number of cases assigned to a public defender is greater than can be conven- 
iently conducted by him, it may appoint one or more assistant public defenders. 
The public defender with the approval of the court may appoint necessary clerks 
as approved by the Director of the Administrative Office of the United States 
Courts. Public defenders or assistant public defenders may be full-time or part- 
time officers as the volume of work in the judgment of the court requires. 

“Whenever a court in which there is a public defender is satisfied that a person 
charged with a felony or misdemeanor, other than a petty offense, as defined by 
section 1 of this title, is unable to employ counsel, it shall assign the public 
defender to act as counsel. Where there are indigent defendants with such 
conflicting interests that they cannot all be properly represented by the same 
counsel, the court may appoint counsel separate from the public defender for 
one or more of them and provide for the compensation and reimbursement of 
expenses of such counsel in the same manner as is provided for counsel appointed 
under subsection (c) of this section. The public defender shall act as counsel 
for each defendant to whom he is assigned at every stage of the prosecution, 
unless after the assignment the court is satisfied that the defendant is able to 
employ other counsel. Each district court may adopt appropriate rules govern- 
ing the conduct of public defenders subject to general regulations on the subject, 
which may be adopted by the Judicial Conference of the United States. 

“(b) Each public defender and assistant public defender shall be paid a 
salary based upon the service to be performed, not exceeding $10,000 per annum, 
to be fixed by the Judicial Conference of the United States. He shall also be 
reimbursed for expenses necessarily incurred by him in the performance of his 
duties when approved by the district court. 

“(c) If a district court in a district not having a city of more than five 
hundred thousand population considers that the representation of indigent 
defendants in criminal cases can be provided for more economically by the 
appointment of counsel than by the appointment of a public defender, and no 
public defender is appointed ; or 

“If a district court in a district having a city of over five hundred thousand 
population so considers, the judicial council of the circuit approves, and no 
public defender is appointed; the court may appoint counsel for indigent de- 
fendants in particular cases. Counsel so appointed may be compensated in 
amounts determined by the court upon the conclusion of the service, at a rate 
not in excess of $35 a day for time necessarily and properly expended in prep- 
aration and trial of the case, and may be reimbursed for expenses reasonably 
incurred in the representation and approved by the court. The aggregate amount 
expended for compensation and reimbursement of such counsel in any district 
may not exceed $5.000 in any fiscal year. 
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“(d) A public defender or counsel appointed by the court who represents an 
indigent defendant in a criminal case in the district court shall also represent 
him in appeal proceedings if either the district court or the court having 
jurisdiction of the appeal considers that there is reasonable ground for appeal 
and so directs. Services of the nature specified in this subsection rendered by 
a public defender are part of his duties and shall be performed without other 
compensation than his salary. Counsel appointed in the particular case may be 
compensated for such services in the measure specified in subsection (c) for 
such counsel and be reimbursed for their expenses. Sums so paid for compen- 
sation and expenses of services on appeal are included in the maximum limit 
of $5,000 in any fiscal year imposed by subsection (c) in the respective districts 
from which the appeals are taken. 

“(e) There are authorized to be appropriated to the United States courts, 
out of any money in the Treasury not otherwise appropriated, sums necessary 
to carry out the provisions of this section, The salaries and expenses of public 
defenders and assistant public defenders and compensation and expenses of 
attorneys appointed by the courts to represent defendants in particular cases, 
above provided for, shall be paid out of appropriations available therefor under 
the supervision of the Director of the Administrative Office of the United States 
Courts. 

“(f) The term ‘United States district court’ as used in this section shall 
include the District Court of the Virgin Islands, the District Court of Guam, 
and the district courts of the United States created by chapter 5 of title 28, 
United States Code.” 

Sec. 2. The analysis of chapter 201 of title 18, United States Code, is amended 
by striking out item 3006 and inserting in its place the following item: 


“3006. Public defenders ; representation of indigent defendants.” 


{H.R. 2271, 86th Cong., 1st sess.) 


A BILL To amend title 18 of the United States Code so as to allow compensation to 
counsel assigned by the court in criminal cases 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 201 of title 18 of the United 
States Code is amended by adding at the end thereof the following new section: 
“§ 3013. Compensation for assigned counsel 


“Counsel assigned by the court in any criminal case shall be entitled to reason- 
able compensation, in an amount to be determined by the court. Such com- 
pensation shall be paid, upon order of the court, out of such funds as may be 
provided by law.” 

Seo. 2. The analysis of chapter 201 of title 18 of the United States Code is 
amended by adding at the end thereof the following: 


“3013. Compensation for assigned counsel.” 

Sec. 3. No compensation shall be paid pursuant to this Act for services 
performed before the date of its enactment. 

Mr. Lane. The subject of representation of indigent defendants is 
a matter of vital interest to the bench and the bar, as is evidenced by 
the witnesses who will appear here today. 

This subcommittee, na as chairman I can speak for my colleagues 
on the committee, welcomes this opportunity to hear these witnesses 
and any other witnesses who desire to be heard. We welcome this 
opportunity to receive their opinions on this question. 

f may say also that the House goes into session at 12 o’clock today, 
and although the House is considering a very important bill, the 
Speaker of the House has given this committee authority to sit during 
the general debate in the House today, so that when we start now we 
will continue throughout the day to see if we can give all these wit- 
nesses, some of whom have come long distances, an opportunity to be 
heard, rather than to have them come back some other day in the fu- 
ture to be heard. 
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So, as our first witness this morning, we have one of our colleagues, 
one of the Members of Congress, who has filed one of these bills, and 
who has been very much interested in this subject matter for a long 
period of time. He wishes to present his statement first because he 
has a very important meeting of his own committee this morning. 

So, I would like to ask our colleague, Representative Stewart L. 
Udall, to testify at this time. 

I may say that we are pleased to have our colleague as our first 
witness this morning on such an important matter. 

Congressman Udall. 


STATEMENT OF HON. STEWART L. UDALL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ARIZONA 


Mr. Upauy.. Thank you very much, Mr. Chairman. It is a pleasure 
to be here before the committee. I think if it was not 3 years ago, it 
was during my first term when I was also interested in this legislation. 
I appeared at a similar hearing, and the only regret I have is I would 
be very glad to have my interest in this legislation dissipated by hav- 
ing legislation enacted, and the fact that the Senate has passed similar 
legislation in past sessions, and we have failed on the House side to 
grasp the importance of this legislation causes me to appear once 
again before this committee and to urge favorable consideration of 
this general idea. 

I am sure that most of the members of this committee have seen this 
book, as I believe copies of it were sent to all Members of Congress. 
If you want to be an expert in this field, all you have to do is dig into 
it. The book is called “Equal Justice to the Accused.” It is prepared 
by a special committee of the Association of the Bar of the City of 
New York, and the National Legal Aid Association. This is the only 
definitive factual study that I know of that has been made nation- 
wide of this problem. I do not think anyone can read this volume 
conscientiously without feeling that there is a very great need for some 
legislation in this field. 

Judge Learned Hand, who, in my opinion, is certainly the most 
eminent of our jurists, once made the statement that the thing we 
could afford least to do in our country and in our society is to ration 
justice and it seems to me that we have in a very real way been ration- 
ing justice with regard to indigent persons and those who cannot af- 
ford counsel. 

As I think this study discloses, the Federal courts have failed more 
in this regard than the State courts, because Federal practice has 
provided for no reimbursement of expenses and no payment of coun- 
sel, there has been simply the customary Sapient appointment of 
counsel on sometimes a rotating basis and sometimes on a nonrotating 
basis. In my own area of the country, if you happen to be loitering 
in the courtroom, or happen to be there on some other matter of law 
on motion day, when criminal matters come up, you find yourself ap- 
pointed, and more often than not, I regret to say, the indigent accused 
receive little more than pro forma representation. 

As a matter of fact, few attorneys in this day and age, it seems to 
me, are really adept at criminal law, and unless you do have someone 
who is adept representing the indigent person, he is going to be disin- 








REPRESENTATION FOR INDIGENT DEFENDANTS 7 


clined to go to court, and disinclined to fight this thing all the way, 
as he should, and the result is that we do not have equal justice under 
law. 

Now, as this very excellent report discloses, the gravity of this 
problem is indicated by the fact that it is estimated that 60 percent 
of those who become imperilled in criminal prosecutions are not able 
to afford counsel. This, to any of my colleagues who participate in 
prosecution work, and who have been close to our criminal court 
system, will come as no surprise, but this is a fact, and this means, 
then, that unless we have some system that guarantees equal justice 
in the courts, that we are, as I have said earlier, rationing justice. 
One of the conclusions of this excellent report by the National Legal 
Aid Association, is that representation should be, and I am quoting 
their three adjectives, experienced, competent, and zealous. In other 
words, unless you have that type of representation, you are not giving 
the indigent defendant a fair contest, an equal opportunity in court. 

Let me point also to a provision in this legislation that I think is 
most important, because it provides essentially with regard to the 
optional or alternate method of court-a anaes counsel which would 
be used, I imagine, in mest of the meal cities and the rural areas 
and smaller States in the country, and which provide for a modest, 
what I regard as modest reimbursement of counsel, for his effort. 
something that would at least, let us say, pay the office overhead of 
a person doing a conscientious job for an indigent defendant and, 
perhaps, even more important, reimburse him for his expenses. 

I have had experience, as I am sure most of the members of the 
committee have had, those who are practicing lawyers, in representing 
indigent defendants, and the thing that always struck me most for- 
cibly is the fact that the lawyer defending the indigent is picked out 
of the air by the court who said, “Here is your man; you defend him,” 
and it strikes me most forcibly that insofar as the fact aspect of the 
case is concerned in criminal cases, the facts often are decisive. You 
are immediately pitted against all of the resources of the FBI. 

I think the last case that I had as a court-appointed counsel involved 
defending two men who were charged with making moonshine 
whisky. When the trial time came, the FBI experts were there from 
Washington to testify concerning the product these men had distilled. 
They had, I think, three or four different witnesses there from dif- 
ferent parts of the country. 

They had all the at data available and, of course, counsel, un- 
less he wanted to finance it from his own pocket, had no way of making 
similar studies, had no way of preparing his defense, and it is this 
inequality in ferreting out the facts, in carrying out an investigation 
that I think produces an unequal contest in our courts, when it comes 
toashowdown. So I think the provision for reimbursement, the pro- 
vision which also would apply to criminal appeals, is a very good one, 
so that a lawyer who has been representing the defendant as counsel 
of record, if he decides to go to trial and loses his case, so that he does 
not simply give up and say an appeal would be very bothersome and 
very time-consuming and we would probably lose it anyway, salving 
his conscience in that fashion. 

Now, it is true that under the existing system that many conscien- 
tious lawyers have done remarkable work, and I do not know whether 
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any of you know it or not, but one of the double jeopardy cases up in 
the Supreme Court 3 or 4 weeks ago which attracted considerable 
attention was a case in which a leading Chicago lawyer was appointed 
by the court, and he carried this case up on behalf of the defendant, 
I think that is the Bartlett case. He carried it to the Supreme C ‘ourt, 
and he either financed it himself or had help from the Legal Aid Soci- 
ety, but the fact of the matter is that this system, when you really 
analyze it, has not been a system at all, it seemis to me, in the Federal 
courts. It has been more or less of a hi aphazard matter, and the de- 
fendant might or might not get good representation, and there has 
not been the uniformity that we should hav e, and more often than not 
the representation that the defendant gets depends upon the frame of 
mind or the business of the lawyer he might happen to get, and his own 
competence in the field of criminal law. So that, it seems to me that 
what this legislation really asks Congress to do is to implement the 
Bill of Rights. 

The Supreme Court has held under the sixth amendment that unless 
persons fi arged with crime waive counsel, unless there is a showing 
that they waive counsel, convictions will not stand, and that amend- 
ment, of course, provides the right to counsel, but that right, it seems 
to me, is rather an empty one, unless it results i in an equi al contest in 
the courts when trial times comes, for the indigent, and we can, it 
seems to me, by this legislation, take a full step forward which will 
provide equal representation for all those who are accused. I think 
that the history of our operation under the present system shows that 
in most State courts they provide for some type of reimbursement and 
for expenses, and many provide for some type of modest compensation 
for counsel, whereas the Government has lagged far behind, and it 
seems to me that we should be the leader in this field rather than a 
laggard. 

I, therefore, Mr. Chairman, would like to urge that the committee 
give very serious consideration to this legislation. 

I think this is a very fine opportunity for the committee to bring 
outa bill. Iam not wedded to any of the particular provisions. 

I am sure that this committee will study the matter more than I 
have, and some of us who are sponsors of legislation, and that you will 
draft a bill that you can get past this session, and do a great credit to 
our system of justice. 

This is the only statement I have. I am sorry I did not have a pre- 
pared statement, Mr. Chairman, but I do appreciate the privilege of 
appearing before you here this morning. 

Mr. Lane. Thank you very much for appearing here this morning, 
Mr. Udall. We appreciate your attendance not only today but on 
previous occasions, with reference to this legislation. 

Now, the next witness is Congressman Whitener 

Mr. Linpsay. May I ask a question, Mr. C hairman? 

Mr. Lane. I understood the Congressman was in a hurry to get 
to his committee meeting. 

Mr. Upatxi. Well, I would be glad to stay for a question or two, 
Mr. Chairman. 

Mr. Lane. Mr. Lindsay has some questions. 

Mr. Lrxpsay. Congressman Udall, I liked your statement and I, 
too, have read “E qual Justice for the Accused.” 
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One very serious problem I have about your bill is that it does not 
seem to make any provision at all for any contribution or participation 
by local Legal Aid Societies. Are you familiar with the Javits bill in 
the Senate? 

Mr. Upauw. I am familiar generally with its provisions, 
Congressman. 

Mr. Linpsay. The Javits bill in the Senate, as you may realize, 
has a substantial budget provision in it for public funds to help 
support private defe nder organizations. A good deal of the gist of 
this book to which you are referring, and the whole basis of it is that 
of a gearing in with local and private organizations, such as the 

various Legal Aid Societies, particularly in urban communities, is of 
the utmost importance, and it seems to me that your bill seems to 
bypass that completely. It makes no reference to it at all. In facet, 
both this bill as well as the Celler bill does not provide for any budget 
at all. It is kind of an ad hoe salary system. 

Mr. Upauu. Well, this is one of the problems that I am sure the 
committee will want to give very careful attention to. My own bill 
is related to my own experience in my own area. I might say to the 
committee that my interest in this legis: ation is primarily due to my 
activity in my own Legal Aid Society p ior to coming to Congress, 
where I got a very keen realization of the need for representation in 
both civil and criminal cases. 

I would hate to see the committee pass any legislation that would 
on the one hand provide that no system should be set up except on 
the condition that there be local participation, and yet on the other 
hand I quite agree with the conclusion of this general report that 
the most ideal situation is one of some type of mixed system, in that 


you have local responsibility and you have local Legal Aid Society 


participation in it. 

Now, maybe these views can be reconciled, but I may say that 
there are many areas of the country today where Legal Aid Societies 
are still in their infancy, and to make it a hard and fast consideration 
that there must be local pi urticipation of some kind we might, in effect, 
be preventing participation in some of the communities across the 
country. But you have put your finger on what I think is one of the 
real problems that I think the committee will want to wrestle with. 

Mr. Linpsay. I am not suggesting that it be mandatory. I am just 
pointing out the problem which is involved of providing a alt 
to gear in with the local private organizations. 

Mr. Upau. Yes. 

Mr. Lanpsay. In fact, this report points out that in Connecticut 
they found it very difficult to operate without a budget. Maybe if we 
have an overall budget that would be the basis for gearing in with 
the local and private organizations. 

Mr. Upauu. Yes, I think that should be given very serious consid- 
eration, and I think that may be the answer. 

Now, a thought that came to me out of this report was the failure 
of what they call “mixed system”, and I think, frankly, that they 
have made out a strong case. 

Mr. Lane. I do not want to delay you, Congressman, but would 
you just help the committee a little bit on this point ? 
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With reference to the amount of per diem that you put in your 
bill, it is $50 a day in these cases of assignment by the judges, and 
in the Celler bill, Mr. Celler has $35 per day in those cases 

Mr. Upaut. Well, the bill that I introduced 3 years ago, and : 
suspect this is not completely a reflection of inflation, had in it $ 
Actually this $50 item is a ceiling and the discretion is left with a 
Court to compensate in accordance with the work performed and it 
seemed to me that, considering the realities of law practice and all 
that, that what we are attempting to do here is not to provide an ade- 
quate pay. or anything of that kind, but some sort of compensation so 
that a young attorne y who is struggling along, an attorney whose law 
practice is being sacrificed in this situation, ‘that at least he is bei Ing 
compensated suffic iently so that his office overhead is being paid for. 
This is always the thought I have in mind, because I think one of 
the glories of the law is, ‘and alw: ays will be the fact that lawyers are 
willing to make a contribution to society, and I think they should 
still bear that responsibility under this legislation. 

Mr. Lane. Thank you, Congressman. 

Mr. Kasem. Mr. Chairman, may I ask the Congressman a few 
questions ? 

Mr. Lane. Yes, Mr. Kasem. 

Mr. Kasem. Congressman Udall, referring to the point you made 
about skill, diligence, and zealousness as being prime requisites of an 
attorney in order that a person might have ‘what you call adequate 
representation, do you feel that in a bill like this that we should neglect 
consideration of the fact that the persons who are engaged in “this 
work shall be persons with those qualifications ‘ 

Well, if we have in the metropolitan areas public defender officers, 
and then we have to go out to those areas where there is not an adequate 
number of persons to justify the establishment of a public defender’s 
office, might it not be better to appoint a local attorney on a part 
time basis to carry on this work, or if we have work for more than 
one attorney, and where obviously you can only have one full-time 
attorney, would it not be better to employ a part-time attorney rather 
than to parcel these out? Do you have any thoughts on that, or 
would you like to make comment on that? It seems to me that is very 
import: unt. 

Mr. Upatu. Yes, I think it is very important, Mr. Kasem. Of 
course, where you have a full-time public defender you do not have 
that problem. 

I think what Congressman Lindsay was putting his finger on a 
moment ago is that the ideal situation is probably where the judge 
would not continue to as he does in my area and in most other areas, 
where a man is called in for arraignment and he asks him, “Do you 
have the money to hire counsel ?’ ‘and the man >: tag ” and then he 
looks down the courtroom and he says, “You, George, are his attor 
ney”, and he confers with him and oftentimes ple: ads him guilty right 
in the courtroom. That is very unsatisfactory, and I think perhaps 
the best method would be that the Federal judge would have the au 
thority, or have the right, as conferred under this bill, to appoint, and 
would narrow his appointing powers to people either who were adept 
in criminal law or who were interested in it and have shown qualifica 
tions in criminal law, or that he would work with the local Legal Aid 
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Society, which would have a criminal law branch, and that they 
would have a stable of attorneys who were good, and ‘that you simply 
would not use the whole bar, because as you know, I daresay in most 
bars across the country there is only 15 or 20 percent of the people 
who have had experience with criminal law and who are competent 
as criminal lawyers. 

Mr. Kasem. Congressman Udall, I do not want to delay you unnec- 
essarily. I am impressed with your attitude and the fact that you 
have had some experience in this field. I notice that you have agreed 
with Congressman Lindsay that there ought to be some kind of local 
participation. Why do you feel that should be local participation? 

Mr. Upauu. Well, I think it would do two things. I am borrowing 
now from the conclusions in the report. | think if you have local 
surveillance and participation by the local bar and by the local Legal 
Aid Society, that you will have a constant review of how the system 
is working, and, most important, you will have responsibility fixed 
in the community rather than in the judge. I think also that this 
would provide for probably a more flexible system, which would real- 
ly bon ‘e better representation in that if you had a Legal Aid Society 
working you would have developed in that society, or by that society 
lots of people who can really make a good representation rather than 
relying on the judge, as many of them do today, to take a list of the 
whole bar and go down the list in some sort of rotation. My own 
idea is that it would be superior if somehow or other under a coop- 
erative type of program you had an indigent defendant being repre- 
sented by people who are really good in criminal law. 

Mr. Kasem. Do you now think that there might be some merit in 
the situation if we had a public defender there as a civil service officer, 
and answerable to no one except his duty and his conscience, and that 
maybe he would not be subject to the pressures that he would be if it 
had to answer to local people ? 

Mr. Upaui. Well, of course, that is an argument for the public de- 
fender system. I might say that there is in ‘the bar in my own area— 
and I daresay that there is in many of the relatively rural areas of 
the country—still a considerable resistance to the idea of a public 
defender. A lot of them do not like the idea, and I think in many of 
the courts across the country you will find that the Federal judge 
would prefer an alternate sy stem to the defender system. I think 
that is one of the strengths of the defender system. I quite agree with 
my colleague on that, but at the same time if you are not going to have 
approval of that, or if you feel that the public sentiment is “not ripe 
for it, you have to do the best you can to devise an alternate system. 

Mr. Lane. Thank you very much, Congressman Udall. 

Mr. Upatu. Thank you, Mr. Chairman and gentlemen of the 
committee. 

Mr. Lane. Now, the next witness is another author of a bill, H.R. 
2271, filed by « one of the members of the Committee on the Judiciary, 
Representative Basil L. Whitener. His appearance is always most 
welcome and his information is always most interesting, and we are 
pleased to have our colleague appear before the Committee on the 
Judiciary this morning. 
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Mr. Wuirener. Thank you, Mr. Chairman. 

The bill which I have introduced is H.R. 2271, and might be re- 
ferred to as the North Carolina system because it is substantially in 
compliance with the provisions of the State’s statute. 

As some of the members of this subcommittee know, for 11 years, 
before coming to the Congress, I was District Solicitor or District 
Attorney in my district in North Carolina, and I feel that as a result 
of that I have had some opportunity to observe this system which 
H.R. 2271 would provide, in actual operation. 

Now, I am not at all in sympathy, I will say at the outset, with any 
public defender bill or system, for several reasons. 

In the first place, down in our part of the country at the present 
time we have the same rule that has been put on the whole country 
recently with reference to U.S. attorneys, which says that the U.S. at- 
torneys and the assistant U.S. attorneys must be full-time employees, 
and the result of that has been—and I do not mean to be critical of 
our U.S. attorneys or assistant U.S. attorneys—the result has been 
that I do not believe we are getting the trained and skilled U.S. 
attorneys in office that we had under the system where the assistant 
U.S. attorneys and the U.S. attorneys could engage in private practice. 

Now, the public defender system, in my judgment, would breed a 
very bad situation. 

You would have the situation, I think I can say with some certainty, 
that he as the public defender would become a very close personal 
friend of the prosecutors, or else he would become one who was persona 
non grata to the prosecutors, and, being a human being, perhaps if 
they were intimate friends at times would, without being conscious of 
it, they would not be as vigilant in representing the interests of the 
accused as they would under the system provided in this bill, where 
individual counsel are assigned to the case. 

On the other hand, if there was hostility between them, still being 
human beings, there may be times when personalities would enter 
into a prosecution, which would, I am sure, be regrettable later on on 
reflection, but the damage may already be done. 

This bill would merely provide that the judge could assign counsel, 
and without any attempt to fix the amount, that is, by statute, the 
judge would determine what compensation, if any, should be paid to 
counsel in the case. 

I have heard it said so often that these bills of this type are worth- 
while because they would give the young attorneys a little compen- 
sation for their work. That I want to make the record clear that I 
am not of that view because I believe that a prisoner should have the 
very finest of counsel, and, as a matter of practice, in our courts, over 
the 11 years that I served as prosecutor, if we had a young attorney 
it was generally in a case of very serious proportions, where we were 
justified in assigning a young lawyer to the case along with the best 
and most experienced man that we had available, and in that way we 
did help the young lawyer, but we still gave the defendant the very 
best of representation, and so I believe that it would be unfortunate if 
any bill should be passed that would be used for the purpose of ad- 
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vancing the interests of young lawyers, although I am sure that all 
of us who have practiced for any length of time, have done a great 
deal to assist our younger brethren at the bar. 

I have observed in the Federal courts in my area, that lawyers are 
reluctant even to be around the Federal courthouse unless they are 
necessarily there on business, because frequently the judge will reach 
out, as Mr. Udall has said, and say, “Look here, we want you to repre- 
sent this defendant,” and it may take 2 or 3 weeks of the lawyer’s 
time. If the same judge reaches out and says, “This prisoner should 
be examined by a psychiatrist,” it is never even considered that the 
Government should not pay the psychiatrist for his examination. 
The psychiatrist is always paid. 

I feel that under this system that we have, that the lawyers who 
are taxpaying citizens, are being required to give their services, with- 
out even getting a thing to cover their out-of-pocket expenses. 

This legislation which I have proposed, I believe, would fully meet 
the problem. The system used in my own State, I can say from per- 
sonal observation, is one which has been very satisfactory. In some 
cases I have seen judges allow fees of $500 to lawyers. 

I have-seen other cases where the judge has allowed $25 to a lawyer, 
but in each of those cases the judge was able to give a fair allowance 
because he was there and he knew what had been involved in the trial 
of the case, and I can say this to the committee, that I think some of 
the most hotly contested cases I have ever tried were cases where 
counsel had been assigned by the court. Counsel fully measured up 
to the obligations of the profession, and gave the prosecution a pretty 
tough battle of it, and we had the very finest lawyers in our State 
assigned in many cases. 

I believe that this approach is the better approach. I think that 
if I may go back to the public defender system, that it is unfair to the 
practicing attorneys in an area, because, as Mr. Udall said, the judge 
will usually say to the prisoner, “Are you able to pay counsel?” and 
I think that most folks who commit crimes, or who are involved in 
the criminal courts, are people who, from just looking at them, you 
could assume that they were not able to pay counsel, but I have seen 
some mighty bedraggled-looking defendants raise some substantial 
fees when they were put to it, and when they were in jail. 

I do not mean to reflect on Mr. Kasem’s State of California, but 
when we had prisoners from California, when we would go in and 
talk to them, the first thing they would ask is, “How do you get in 
contact with the public defender?” 

In the case of prisoners from our section, the first question they 
ask—and maybe they ask a fellow prisoner, or they ask the sheriff, or 
somebody else—the first question is, “Who is the best lawyer in town, 
and how do I get him?” and they have a way to provide for the com- 
pensation for counsel, and I believe that under this system that we 
will still have the incentive for prisoners to get their own counsel, 
and when they are not able to do so they will get the very best of 
counsel, because when the judges feel that they can allow some little 
compensation they are not nearly so loath to reach out and say to the 
outstanding lawyer at the bar, “We want you to represent this 
defendant.” 

46781592 
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I believe that is all I have to say. I am sorry I did not have an 
opportunity to prepare a prepared statement. If any member of 
the committee would like to explore this matter further with me, I 
am available for cross-examination. 

Mr. Cantu. I would like to ask one question. 

I was very much interested in your presentation. I would like to 
have your thoughts on what norms and standards should be set up to 
determine whether a defendant is indigent. 

My experience has been in the practice of law and in the prosecution 
of these cases that a great number of defendants, particularly if they 
come to realize that the court will of his own volition assign the best 
counsel to come in and represent them, and make provision for paying 
them, that these defendants will always urge that they are indigent, 
and I am wondering what thought you may have as to a standard or 
a norm that could be set up to really determine whether a man is 
indigent, because if I may interpolate, I may be indigent as far as 
attorney A is concerned but quite capable financially of paying 
attorney B, and I think it raises a real problem from an administration 
standpoint. 

Mr. Wurrener. Well, I suppose that is one of the most difficult 
problems that we have to determine, but from practicing experience 
under our system in North Carolina, which this bill would follow, 
that is the responsibilty of the judge, and what as a practical matter 
he usually does is bring the defendant in, and maybe, members of his 
family, prior to assignment of counsel and say that he would like to 
make some inquiries ‘of him, and he asks him about his property, does 
he have an automobile, and so forth, and then maybe he has the clerk 
of the court check his tax records in the county tax assessor’s office, 
but it is very loose, and I suppose it must be very loose, in leaving it 
within the discretion of the court, to make the determination, and, 
as you say, I have seen some folks that I would bet money were 
indigent, who raised some right substantial fees for counsel of their 
choice. 

I suppose, as to this other thing you mentioned, that the most fortu- 
nate thing for the practice of our profession is that defendants and 
litigants do not always agree as to who is the best lawyer in town, and 
so they exercise some choice themse Ives, and I think that the average 
prisoner from my observation, that is, one who is an experienced pris- 
oner, has very definite ideas about who the better lawyer is. Even 
though the prosecutor may think that Mr. A is the best criminal 
lawyer in town, the safecracker may think that Mr. B is, because B 
makes more noise in the courtroom. 

Mr. Linpsay. Let me ask you this question, Mr. Whitener: To what 
extent would this system which you propose, and which you have in 
your own county, based on your experience, to what extent would 
prisoners receive representation prior to an arraignment ? 

Mr. WuIteNeER. Well, we find that the }: ailhouse law yers do a pretty 
good job of acquainting the prisoners with the members of the bar and 
the idiosyncrasies of the prosecutor, and the judge. 

Mr. AsHmore. And sometimes a fellow prisoner will do that, too, 
will he not? 

Mr. Wuirener. Yes. But under this system, Mr. Lindsay, the 
judge himself would assign counsel. We have had situations where 
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the judge would assign a certain lawyer and the defendant would say, 
My in not want that lawyer,” even though he is probably as good a 
lawyer as there is in the community. 

In those cases the judges generally have taken the position that 
they are not going to let the prisoner decide who his counsel will be, 
that they are going to assign counsel to them, but in some cases a 
reputable lawyer will talk to the prisoner and cannot afford to repre- 
sent him. 

As a matter of practice, in our district, if that lawyer, which very 

rarely happens, comes in and says, “Look, this man cannot afford 

counsel ; I have talked to him, and I would like to represent him,” the 
judges have made it a practice not to appoint that lawyer, because of 
the fear that someone would say that he could run and see a prisoner 
in jail and get into the taxpayers’ trough, but where it comes to the 
court’s attention through general information the court will generally 
go along with the appointing of that lawyer 

Mr. Linpsay. What system do you use to compensate a lawyer or 
help him when it comes to an investigation of the facts? 

Mr. Wuirtener. The way of operation in my district is this: When a 
case is over, perhaps they had gone to the Supreme Court with it, or 
maybe they had just pled the defendant guilty, the judge would call 
the party up, and usually he would go up, ‘and also the prosecutor, and 
say, “What have you done in this case?” and he would outline it, just as 
you would in a bill that you submitted to an insurance company or to 
somebody you represented. 

The compensation would not be as high as it would have been on a 
private pay basis, but the judge is very reasonable about it. 

Now, you talk about a $50 bill. I think if you get inflexible figures 
in your statute, that you will eliminate local conditions. It may be 
that in a particular State, indigent prisoners are not furnished counsel 
in noncapital cases, that is, counsel who are paid by the court. By 
following the Federal system it might disturb conditions in the local 
area. I think it certainly should be left to the discretion of the judge 
in the Federal court who, in the course of events, will be apt to develop 
some standards of compensation, but at the same time that judge will 
not be bound by the standards in New York City as he is down in 
South Carolina or North Carolina or California, where the situation 
is different. 

Mr. Kasem. Mr. Chairman, I would like to take the witness. 

Mr. Lane. Mr. Kasem. 

Mr. Kasem. I made a few notes on some of your points, Mr. 
Whitener. 

For a person who had no prepared statement I think you have made 
some extremely cogent observations. 

Mr. WuireNer. You are quite generous. 

Mr. Kasem. I know it is based on a wealth of experience. On the 
point you have made about where you have a public defender 
appointed, that he will either become very friendly or very hostile, 
very likely, with the proseeutor—— 

Mr. Wutrener. Let me interject there to say that I am not saying 
that that would result in any conscious wrongdoing. 

Mr. Kasem. Yes, I understand, and you made that very clear, and 
I am sure that is true. But would it be more so than it is between 
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attorneys in the present situation? We have this same feeling devel- 
oping between individual attorneys. It would be just as great, but on 
a different scale ? 

Mr. Wurrener. I think it would be quite different for this reason, 
that when you get a little riled up in the prosecution of a case, and 
occasionally we all go a little further than we should in our arguments 
to the jury—but nevertheless, whatever argument you want to make, 
this fs a paid attorney for the defendant, ‘and the jury says: “Well, 
that is what the lawyer is paid for, to represent this man,” and you 
have to be careful or else you will prejudice the prosecution, but I 

can think of a situation where you could in a rare case say: “Here, 
this public defender is paid by you, and he is here trying this case” —— 

Mr. Kasem. Well, I am sure the court would immediately climb 
all over him if he made that kind of a statement. 

Mr. Wurrener. That is right, and the court has climbed all over 
every criminal lawyer who has tried criminal cases, including this 
witness, but the damage was done. 

Mr. Kasem. I have done a good deal of defense work myself and 
we have in our county, as you know, a ver y excellent. public defender’s 
office. I never regarded them as a competitor. Our courts were very 
generous and knew the requirements and the need. 

When appointing a public defender they would say: “Do you have 
funds? Do you wish to hire an attorney?” and if they said “No,” 
they would ask them: “Do you own an automobile?” and if they said 
“No,” they would ask: “Do you have any insurance or real property /” 
and if they would answer “No,” the court would say: “I hereby 
appoint the public defender to defend you.” 

Mr. Wurrener. But the trouble with that, Mr. Kasem, is that you 
do not know that to be true. In South Carolina I have seen—and I 
know that Mr. Ashmore, who was district solicitor of the 13th Judicial 
district of South Carolina, which is just down below my district—that 
we have seen people and you wondered how they could raise a dollar, 
and they wound up raising substantial fees, so I can see how you 
would not feel that they could afford an attorney. 

Mr. Kasem. On that subject of appointment, I have defended a 
number of people who did not want the public defender’s office to de- 
fend them, for many reasons, where people developed a prejudice 
against the public defender’s office, due to the fact that the — de- 
fender’s office had funds available for investigation when I did not, 
and it is true that they have raised the fee whether the mother went 
out and mortgaged her home, or Uncle Ed was sent a telegram up 
here in Washington, saying that this is an emergency, and he bor- 
rowed the money sometimes at very considerable sacrifice. 

I ask you this: Who has the greater responsibility for that defend- 
ant, the Federal Government or his Uncle Ed? 

Mr. Wurrener. I would say his Uncle Ed. Well, now, we are 
getting into a philosophical argument. I would say his Uncle Ed. 

Mr. Kasem. Then we are definitely in disagreement about. that. 

Mr. Wurrener. Because the poor fellow who was the victim of his 
crime is entitled to be compensated. 

Mr. Kasem. Well, this is not to say that he is guilty before trial, 
this last argument. 
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Mr. Wuirener. We are assuming that the guilty and the not guilty 
are going to have counsel. 

Mr. Kasem. But we must assume that this citizen before the courts 
of the United States is guaranteed certain constitutional rights, and 
we have the duty here to see to it that those rights are made a reality. 

Mr. Wuirener. Whether he is guilty or not, he has those consti- 
tutional rights. 

Mr. Kasem. To see that he gets those rights is our responsibility, 
and not Uncle Ed’s responsibility. He is moved by consideration for 
his nephew, but we are moved by a duty to the citizens of the United 
States, is not that correct ? 

Mr. Wurrener. Well, of course, the whole court system is based 
upon the duty of organized society to maintain order. 

Mr. Kasem. And to maintain justice. 

Mr. Wutrener. Yes; that is right. And I say that he will get jus- 
tice more nearly under my proposal than he will under some others. 

Mr. Cann. Could I ask Congressman Kasem a question? 

Do you mean to indicate that merely because a defendant says in 
open court that he cannot afford counsel because of other demands on 
his income, that we have the right and the obligation, in order that 
his constitutional rights may be preserved, to give him a lawyer for 
nothing ? 

Mr. Kasem. No, I do not, and I do not think that I have said that. 
I have merely been asking a question about what norms or standards 
should be set up. I think that maybe our California system is too 
lax in that regard, that is, in setting up standards. However, in my 
own opinion, I do not think it is grossly abused. I am sure there are 
abuses, but for the number of cases handled, I do not think it is grossly 
abused. 

I think my experience—and that of most of us—was that the 
average fellow who is charged with crime has not got any money. If 
he does have he will show up with counsel, and it w ill be high-powered 
counsel. 

The other thing I wanted to ask about is your remarks about the 
inflexible fees versus ciscretionary fees. 

This is one thing that really bothers me. On the one hand, if you 
have a set fee that is based on a time basis, you do not take into account 
the responsibility that the lawyer is ¢ ‘onfronted with in a capital case 
versus that in one where the punishment is less, and so forth. 

Now, on the other hand, if we make it discretionary with the judge, 
do we not run into the problem that in one Federal district the 
lawyers may be fairly generously compensated and that in another 
Federal district where the judge might not even consent to this pro- 
gram, that the judge would have it within his power to, in effect, 
destroy this program by being very niggardly in fixing the fees? I 
am talking about a reality that exists in California, because we have 
a public defense program based on this system. In Los Angeles, we 
have a public defender’s office and in San Bernardino County we 
have the attorney appointed by the court, and compensation set for 
the attorney. There is so great a difference there that I feel that this 
committee ought to go to California to study the problem. 

Mr. Asumore. That is a very good suggestion. 

Mr. Kasem. Yes. 


nionSe share, 
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Wurrener. I think I see your question, and I think I can 
answer it with what we observed in our own situation. For instance, 
there are counties in North Carolina whose annual tax income is no 
greater than my home county spends for telephone service. 

We have counties in my State which pay annually to the superior 
court clerks $250 to $300 a month, and we have others where the 
clerk makes $10,000 a year because they are wealthier counties. 

Now, in those areas, with those divergent conditions existing, the 
judges, obviously, bear that in mind in fixing their fees, whereas in 
my district which had only 2 counties in it, and even though we have 
100 counties with only 21 prosecutors, I had 2 counties in my district 
which were 2 of the 6 most populous counties in the State. 

Whatever the judge allowed there was always reasonable, and 
never caused any furor among the county governments, but I am 
told by some of the other prosecutors that in some of their counties, 
in a 10-county district composed of these poor counties, that if the 
judge allowed $150 the county commissioners had a special meeting to 
urge him to reduce it, and so, with this flexible system, the courts 
can conform, more or less, to the local situation. I think you will 
find, Mr. Kasem, with the unfortunate Federal control that we have 
over so many things, that you would soon develop a system, whether 
flexible or not, of maximums, which would not be exceeded by the 
judges 

Mr. Kasem. Would you suggest that the courts would, in time, 
develop their own schedule of rates, then ? 

Mr. Wuirener. Yes, I think they would. 

Mr. Lindsay, I believe, is from New York City. A lawyer in New 
York City, who has the same standing as a trial attorney, as a lawyer 
in a county with 10,000 people in it in my State, or in some other 
State, would probably pay $1,000 a month for his rent, whereas the 
fellow in this little county in North Carolina or some other place 
would pay $40 a month rent. So there are a lot of factors which 
would have to be considered. 

I personally do not feel that the legal profession owes the obligation 
to this country to work for nothing, when they are the only group 
that is called upon to do it in the courts. I certainly think the judge 
ought to be allowed discretion that if Mr. Lindsay was assigned as 
counsel in a case, to take into account the fact that his operating ex- 
penses are substantially greater than another lawyer’s in another 
part of the country, and that Mr. Lindsay should not be deprived 
of at least enough money to cover his out-of-pocket expenses, and 
that is why I believe in flexibility. 

Mr. Kasem. You make a very powerful argument, Mr. Whitener. 

In that connection, and somewhere along the same line, how would 
you feel about a provision that would provide that each Federal 
district set up a schedule, that the judges jointly set up a schedule 
of rates? 

Mr. Wuirener. You mean at the circuit level or the district level ? 

Mr. Kasem. At the district level, because within the circuits you 
would have too much variation. 

Mr. Wurrener. Actually, that is what would happen under the 
flexible bill, because the judge, whether he wrote it down or not, 
would develop a certain concept which he would apply. 
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Mr. Kasem. Well, he might or he might not. He might feel that 
he does not want to limit himself by a schedule. He might feel that 
he wanted to exercise his discretion. 

Mr. Wuirener. Let us put it this way: Suppose that the judge 
says: “I will set an inflexible rule of $50 a day.” He has a narcotics 
addict who has been brought in, and it is apparent from looking at 
this man’s arms that he is guilty as can be, and the lawyer goes 
out and talks to him and says: “The best thing we can do is go in and 
plead you, and see if the judge will not send you out to Lexington, 
Ky., for a cure.” 

So 15 minutes later the case is over, and the probation officer has 
already made out his pretrial probation report. So the judge may 
feel that if he has appointed you or me that really we have just done 
our duty, and maybe we agree that we should not be compensated 
for that, but if he uses a fixed, inflexible rule, he is stuck with his $50 
allowance, which the lawyer might not even be disturbed about, and 
then the next day the same lawyer if he is assigned to a case and he 
has it tried out for 2 or 3 days, after investigating it for 2 weeks, and 
he gets $50 a day he is not pleased about that. 

Mr. Kasem. That is an argument going to the inflexible versus the 
discretionary fee, but I can probably best illustrate what I have in 
mind by saying an example. 

In San Bernardino County, where they have court-appointed attor- 
neys, they have an inflexible fee schedule. I think they pay $15 for 
just a nominal court appearance, and if you are there all day you get 
$35. It is inadequate, and that. is one of the reasons it does not work, 
and for that reason lawyers shun it, but we do have a system there 
where under contracts that per mit for a reasonable collection of attor- 
ney’s fees in collection matters, and our municipal court handles most 
of these matters, they have set up a schedule which takes into account 
the nature of the collection and the legal steps that were taken, and 
the amount of the claim. Here you have to, by analogy, take into 
account the severity of the offense charged, and then it is inflexible, 
but it is still graduated, in order to take into account the legal varia- 
tions involved. 

Mr. Wuirener. Let me say this to you, please, on the inflexible 
situation. That I do not get muc h alarmed about giving the judge 
discretion to fix an attorney’s fee, because that same judge has already 
been given the discretion to determine whether this man you are 
concerned about is going to spend 10 years in prison or is going to 
walk out under probation, and it seems to me that the discretion that 
he has with the life and liberty of this prisoner is much broader than 
the one you give him to fix a little fee for lawyers, and let me point 
out another thing that enters my mind about this defense fee. Since 
I have been in Congress, my partner was assigned in court to repre- 
sent a defendant that he would rather not have represented, a defend- 
ant who had picked up a little 4-year-old girl and taken her off in 
his car and tried to aun her, and, naturally, it alarmed the com- 
munity. We were so pleased that the newspapers always referred 
to my partner as a court-appointed attorney. He did his best for this 
person, but at the same time that would be a factor that I think the 
judge ought to consider, as this representation damaged him in the 
eyes of some of the people as an upholder of a man of that sort. 
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This business of fixing fees, to me as a lawyer, has been always the 
most difficult thing that I have ever had to do, and I think the judges 
would have difficulty in doing it, but at the same time I think you 
have got to give them discretion in order to balance out the inequities 
which may be involved. 

Mr. Lane. I do not want to prolong the questioning any longer 
than necessary, because we have witnesses here from all over the 
country today. 

Mr. Wuitener. Yes, I appreciate that, Mr. Chairman. 

Mr. Lane. But let me just ask you this question, and then I will 
suspend: Have you had an opportunity to read the other bills besides 
your own? 

Mr. Wuirener. Yes, I am familiar with the content of them. You 
mean the public defender provision and the $50- and $35-a-day bills? 

Mr. Lane. Yes. You feel as though you are opposed to those bills ? 

Mr. Wutrener. Oh, well, I know that I am opposed to the public 
defender provision, but I would not say I was opposed to the other 
bills. If you feel that there ought to be an inflexibility there and 
an inflexible fee set, I think that is better than no bill at all. 

Mr. Lane. You feel as though you are opposed to the public de- 
fender bill because it would set up all these positions, full-time and 
part-time positions for the public defenders, the assistant public de- 
fenders, and the clerical staff, and so forth, because it would create 
a lot more expense ? 

Mr. Wuirener. I think on account of the expense, and frankly, in 
my judgment, it would not be to the best interests of the man and 
woman that you are trying to protect, to wit, the prisoner. That 
would be my principal objection to that. 

I have been in Congress now so long trying to fight down Federal 
spending that I have almost abandoned hope of being able to do much 
about my concern about wasting the taxpayers’ money, so my para- 
mount objection is that I do not think it would be to the best interests 
of the courts and the proper administration of justice. 

Mr. Lane. Thank you very much, Mr Whitener. 

Mr. Wurirener. Thank you, Mr. Chairman, and gentlemen of the 
committee. 

Mr. Lane. Our next witness is another one of our colleagues from 
New York, Congressman Alfred E. Santangelo. 


STATEMENT OF HON. ALFRED E. SANTANGELO, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Santanoe.o. Thank you, Mr. Chairman. 

I am here in support of H.R. 2271, as introduced by Congressman 
Whitener. I am here only by chance, since Mr. Whitener met me 
outside, and knowing some of my activities in the practice of crim- 
inal law he thought that the committee might want to have the benefit 
of some of my experience and knowledge, so I made a choice to sup- 
port H.R. 2271. 

You have pointed out that there would be an issue between public 
defenders and the fixed and the flexible fees. 

I prefer that the court fix the amount of the fee, because it will 
take into consideration the local circumstances and tlie ability of the 
attorneys involved. 
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In New York State, and in the southern district where Congressman 
Lindsay resides, and where I think he practices, we have a system 
of legal aid. 

Now, I have tried several cases in the Federal courts, where cocoun- 
sel were from Legal Aid, and they are very brilliant and very able, 
dedicated men, and t hey research cases, and they do their investigation, 
and there is an area in the southern district of New York where 
counsel must be appointed because oftentimes in conspiracy cases, 
there is a conflict of interest, and you must have counsel for the de- 
fendant who cannot otherwise receive representation. 

I would like to point out that only last Saturday in my congressional 
office some people came in and were complaining about the fact that 
they did not get a fair trial, that they were framed, and this goes on 
all the time. 

In talking about norms and standards, we have certain normal 
standards in New York State, and the Legal Aid uses a normal stand- 
ard which I think you could adopt. 

They take a case because a man is indigent, and they make a state- 
ment that they have no money with which to pay for an attorney, but 
as soon as they obtain bail and gain liberty on bond, Legal Aid will 
say, “Well, if you have sufficient money for the bond you have suffi- 
cient money to pay for a lawyer, so we are not going to represent you 
any more. " 

So that in addition to the statement to the court that they have not 
sufficient funds to pay for attorneys, Legal Aid says, “Well, if you can 
get bond and you can go out on bail, you can get ‘yourself a lawyer 
and we will step out of the case.’ 

However, we are confronted in the southern district with another 
rule which has been enacted by the courts and the judges themselves. 

Up there when an attorney takes a case, whether he gets paid in full, 
or whether he gets paid partially, he must take the case up on appeal 
if the people insist, even if they do not give him any money. 

As a consequence of that the demands for fees by attorneys has gone 
sky high, because you take a conspiracy case, with 8 or 10 defendants in 
a Federal Court, you have got to contemplate the situation of that 
fellow being found guilty—very few people are acquitted in conspir- 
acy Ci ases—and you have got to contemplate the situation of going up 
on appeal for the original fee. 

The result is that ‘they will say, “We will take $1,500” or “$2,500, 
plus $200 a day for services”, and some of these defendants cannot pay 
fe I think the fairest thing in obtaining justice is that we have the 
judges fix a fee based upon the ability of ‘the attorney who represents 
them, the time consumed, and the amount of investigation involved in 
the case. 

I hear the argument that this is a great opportunity for young 
lawyers. I think that is the disadvantage of the assignment system 
without compensation, because most of the young lawyers who are 
looking for experience come into court and wait for an assignment so 
that they can get experience at the expense of an indigent defendant. 
The judge selects them, and they get the experience at the defendant’s 
expense. I frequently shun going into the Federal courthouse. Of 
course, since I am a Congressman, I do not appear in cases any more. 
I feel that there might be a violation of ethics, and I have not tried 
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any cases in the Federal Court as an attorney for a defendant since I 
became a Congressman, but it does not pay a person to be in court when 
assignments are being given. It takes up your time and a person 
just cannot show as much interest in the case because frequently he 
is not paid. 

So you have a situation where the judge can say to an attorney, 
“You put in 3 days on the trial of this case and you are a person of 
standing and you have represented them properly and I will set a 
higher fee.” 

In my opinion, in the situation which Congressman Whitener 
pointed out, where a person takes a plea within 15 minutes, that is 
part of your civic work; you have done a charity, and you do not get 
any fee. 

In order to obtain a fee an attorney must make an affidavit; he has 
to catalog the services he has rendered, and the time he spent on a 
case, and then the judge, after interrogation, will determine how much 
time he has put in on the case and he will fix a fe e, but to put on a 
$50 fee or a $35 fee, I think misses the point. What we are trying to 
encourage is when we have an indigent defendant, is to see that he gets 
a good attorney to represent him so that he, if he is not guilty, or even 
if he thinks he is guilty and does not have the ability to prove it, and 
to see that the situation is taken care of, as frequently a young attorney 
has the facts on his side, but just because he cannot elicit the infor- 

mation from a certain witness, we find a person being found guilty 
instead of being found innocent. It takes a skilled, experienced law- 
yer who will get tothe truth. I think that we should encourage the pay- 
ment of fees so that we can get to the truth for the purpose of giving 
the defendant justice. I think that is the test that we should use in de- 
ciding whether we should have public defenders, fixed or flexible fees. 
I think t} 1ey can live side by side whether there is a public defender 
system there or not. 

At this point I think before we decide whether we should have a 
public defender we should look to see what the locality has. If it 
already has a public defender’s office, it can expand it without exorbi- 
tant charges Soutien you are running another district attorney’s 
office. There are pitfalls and dangers involved in cooperation be- 
tween district attorneys and public defenders because the debt is paid 
by the State or the Government. He feels that his obligation is to the 
Government and not to the defendant. The story is the man who 

calls the tune and pays for it is going to call it. If the Government 
is paying a public defender you may not get a person who is interested 
in the defendant but is interested more in the Government, but at this 
particular stage I think that we should do something, and I think 
that the bill introduced by Mr. Whitener, where you have the judges 
in your various district courts fixing the fees, is the best thing to ob- 
tain justice for indigent defendants. 

Mr. Lane. Thank you, Congressman Santangelo. We appreciate 
your appearance here today because you have had a wealth of experi- 
ence in the Federal courts in criminal cases, and you know whereof 
you speak. 

We very much appreciate your coming here this morning and giving 
us the benefit of your experience. 

Mr. SANTANGELO. Thank you very much. 
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STATEMENT OF HON. WARREN OLNEY III, DIRECTOR, ADMINIS- 
TRATIVE OFFICE OF THE U.S. COURTS 


Mr. Lane. Now, as the next witness we have with us the Honorable 
Warren Olney, Director of the Administrative Office of the U.S. 
Courts. 

Mr. Linpsay. I think it is worth pointing out, Mr. Chairman, that 
our next witness is not only well qualified and competent to speak as 
Director of the Administrative Office of the U.S. Courts but that he 
also was chairman of the California Crime Commission under Gover- 
nor Warren, and that for upward of 4 years he was the Assistant 
Attorney General of the United States in charge of the Criminal 
Division. 

Mr. Lane. We know that he has had a wealth of experience, and we 
are honored by his appearance here this morning. 

Mr. Olney. 

Mr. Ouney. Thank you very much, Mr. Chairman. 

I have a prepared statement that I would like to read, if I may. 

Mr. Chairman and members of the committee, H.R. 4185 and H.R. 
4609 are both bills to provide for the representation of indigent de- 
fendants in criminal cases in the district courts of the United States. 
They differ only in the rates of compensation, a matter for legislative 
determination to which I shall not address myself. 

At its meeting on March 16, 1959, the Judicial Conference of the 
United States strongly urged the authorization by Congress of a 
scheme for the representation of indigent defendants in criminal 
cases in district courts of the United States by a resolution approving 
a proposal in every major respect identical with these two bills. 

Consequently, I am very grateful for the opportunity of appearing 
before you today to support these bills on behalf of the Judicial Con- 
ference of the United States. 

There is nothing new about the position of the Judicial Conference 
with respect to the representation of indigent defendants in criminal 
cases. 

I would like to review at some length the history of the positions of 
the Conference in order to make clear the amount of consideration 
and thought and discussion that this problem has been given over the 
years by the eminent judges who make up the Conference. 

Nearly 22 years ago, at its September meeting in 1937, the Con- 
ference, under the chairmanship of Chief Justice Hughes, at the 
suggestion of Attorney General Cummings, adopted a resolution as 
follows: 

We approve in principle the appointment of a public defender where the 
amount of criminal business of a district court justifies the appointment. In 
other districts the district judge before whom a criminal case is pending should 
appoint counsel for indigent defendants, unless such assistance is declined by 
the defendant. In exceptional cases involving a great amount of time and 
effort on the part of counsel so assigned, suitable provision should be made 
for compensation for such service, to be fixed by the court and to be a charge 
against the United States (report of the Judicial Conference, September ses- 
sion 1937, pp. 8-9). 

At the 1938 annual meeting, the Conference renewed its recom- 
mendation (report of the Judicial Conference, September session, 
1938, p. 13). 
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At its September 1939 session, the Conference reported as follows: 


Upon considering its former recommendation upon this subject, the Confer- 
ence approved in substance S. 1845 and H.R. 4782, 76th Congress, Ist session, 
with respect to the appointment of public defenders (report of the Judicial 
Conference, September session, 1939, p. 12). 


At the annual meeting in October 1940, the Conference took the 
following action: 


Upon considering its former action on this subject, the Conference again 
recommends that provision be made for the appointment of public defenders 
in districts where there is a large volume of criminal business (report of the 
Judicial Conference, October session, 1940, p. 16). 


In September 1942, the Conference reported : 


In past years the Conference has recommended that provision be made by 
appropriate legislation for the appointment of public defenders in districts 
where there is a large volume of criminal trials. The subject was again con- 
sidered, and the Conference urged the enactment of H.R. 6628, which would 
authorize the establishment of such a public defender system. The Conference 
also recommended that H.R. 6628 be amended to provide for a public defender 
in both criminal cases and in habeas corpus cases in which the petitioner is 
proceeding forma pauperis. The Conference withdrew its recommendation 
of last year that in districts where no puublic defender system has been estab- 
lished the trial court be authorized by legislation to compensate, in a limited 
amount, attorneys appointed to represent indigent defendants (report of the 
Judicial Conference, September session, 1942, pp. 12-13). 


At the September 19438 session, “A committee to consider the ade- 
quacy of existing provisions for the protection of the rights of indi- 
gent litigants in the Federal courts, consisting of Circuit Judge 
Augustus N. Hand, chairman; Circuit Judge Otto Kerner, District 
Judges Guy K. Bard and Eugene Rice” was appointed. (Report of 
the Judicial Conference, September session, 1943, p. 27.) 

The report of the September 1944 meeting contains the following: 


The report of the committee to consider the adequacy of existing provisions 
for the protection of the rights of indigent litigants in the Federal courts, of 
which Judge Augustus N. Hand is chairman, was submitted to the Conference. 
The committee recommended that each district court be authorized in its 
discretion to appoint a public defender substantially as provided in the pending 
public defender bill (H.R. 676); or that in the alternative the district court 
in a district not having a city of more than 500,000 population be authorized 
to compensate from the public funds counsel appointed to represent poor 
defendants in particular cases, at a rate not in excess of $25 a day, and to 
reimburse them for their expenses, the aggregate amount to be so expended 
in any district to be not more than $3,000 per year. The Conference continued 
the committee and directed the circulation of its report among the circuit and 
district judges with a request for an expression of their views upon the proposed 
plan. The committee was also requested to continue its study of the problem 
of indigent litigants in both criminal and civil cases, including the application to 
such cases of the provisions governing proceedings in forma pauperis (report 
of the Judicial Conference, September session, 1944, pp. 22-23). 


Again, in 1945, the September session reported : 


The supplemental report of the committee to consider the adequacy of existing 
provisions for the protection of the rights of indigent litigants in the Federal 
courts, of which Judge Augustus N. Hand is chairman, was submitted to the 
Conference. The Conference approved a bill recommended by the committee 
at the 1944 Conference with the following changes suggested by the committee: 
That section 4 of the bill relating to service of subpenas by the marshal without 
charge be omitted ; that where indigent defendants have such conflicting interests 
that they cannot properly be represented by a public defender, the court be 
authorized to assign separate counsel to one or more of them and to allow 
compensation to such separate counsel at not more that $25 per day for time 
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necessarily and properly expended in connection with the defense; and that 
in districts where the allowance is on a per diem basis, the per diem maximum 
compensation may, in the discretion of the court, include not only time spent 
in actual trial but in preparation for trial. The committee did not recommend 
any legislation to provide compensation at the present time for attorneys for 
indigent persons in civil cases, because it considered that experiments should 
be made by the Federal courts in the criminal field before undertaking the 
compensation from Government funds of counsel for parties in civil suits. The 
committee was continued and asked to consider the present provisions of the 
code with respect to cases in forma pauperis, particularly appeals in forma 
pauperis, and to consider the matter of printing the record in the circuit courts 
of appeals in forma pauperis cases (report of the Judicial Conference, September 
session, 1945, pp. 21-22). 


At the October session in 1946, the following action was taken: 


The approval heretofore given to legislation proposed by the committee to 
consider the adequacy of existing provisions for the protection of the rights of 
indigent litigants in the Federal courts was reaffirmed by the Conference. The 
Conference was of the opinion, however, that the proposal should be broadened 
so as to make available to indigent defendants in criminal cases in the courts 
of appeals the services of the public defender and counsel provided for under 
section 3 of the proposed bill; and, further, to provide counsel for indigent 
persons applying for habeas corpus. 

The matter was, therefore, referred back to the committee with instructions 
that consideration be given the Conference’s suggestions and that a further 
report by the committee be submitted at the special session of the Conference 
in the spring of 1947 (report of the Judicial Conference, October session, 1946, 
p. 22). 

At the September 1947 session, the Conference reaffirmed its previ- 
ous recommendation regarding proposed legislation providing proper 
representation in Federal courts for protection of the mghts of 
indigents litigants (report of the Judicial Conference, September 
session, 1947, p. 27). 

At the September 1948 session, the following action was taken: 


The report of the Conference committee was presented by Judge Otto Kerner. 
The committee met on May 4, 1948, to consider the questions in reference to the 
legislation previously recommended, which were referred to it by the Judicial 
Conference in 1946; namely, whether provisions should be included to make 
available to indigent defendants in criminal cases in the courts of appeals the 
services of the public defender or of counsel appointed in the particular cases 
in the trial courts, and also to furnish counsel for indigent persons applying for 
habeas Corpus, 

The committee readily agreed that counsel appointed to represent poor persons 
in criminal proceedings in trial courts on compensation, should continue to rep- 
resent them and to receive compensation on appeal in proper cases. The com- 
mittee recommended a new section to be inserted in the bill following the present 
section 3 as section 4, and the renumbering of the present sections 4. and 5 as 
5 and 6 respectively. The new section 4 recommended is as follows: 

“Section 4. In any criminal cases in which an indigent defendant is repre- 
sented in the district court by a public defender or by counsel appointed by the 
court in the particular case, the public defender or such counsel as the case 
may be, shall also represent him in the event of appeal in the appeal proceedings 
if either the district court or the court having jurisdiction of the appeal shail 
consider that there is reasonable ground for appeal and shall so direct. Services 
of the nature specified in this section if rendered by a public defender shall be 
part of his duties and performed without other compensation than his salary. 
If such services are rendered by counsel appointed in the particular case, such 
counsel may in the discretion of the court directing the representation on the 
appeal, be compensated in the measure specified in section 3 of this act for 
counsel appointed to represent indigent defendants in criminal cases and be 
reimbursed for their expenses. Any sums so paid for compensation and expenses 
of services on appeal shall be included in the maximum limit of $3,000 in any 
fiscal year imposed by section 3 of this act upon the aggregate expenditures for 
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the defense of indigent defendants in the respective districts from which the 
appeals are taken.” 

The Conference adopted the committee’s recommendation. 

The committee stated that careful thought had been given to the proposal 
that provision should also be made in the bill for the payment of compensation 
to counsel appointed to represent poor persons petitioning for habeas corpus, 
and had concluded that it may not be advisable at this time to introduce such 
provision into the present measure which is designed to secure adequate repre- 
sentation for indigent defendants. 

The Conference concurred in the conclusions of the committee. 

The committee reported that it had considered again the feature of the bill 
that in districts containing cities of over 500,000 inhabitants, if there is to be 
any system of compensating counsel for poor defendants in criminal cases, it 
must be by the appointment of public defenders, and had concluded that they 
should adhere to their original recommendation as is encompassed in the present 
provisions of the bill. 

After a general discussion of the committee's position, the Conference con- 
cluded that, in those districts having cities of over 500,000 population, the repre- 
sentation of poor persons in criminal proceedings might be by counsel appointed 
and compensated in the individual cases where the district court so recommends 
and the circuit council approves, and directed that the proposed bill be so 
amended. (Report of the Judicial Conference, September session, 1948, pp. 
38-39. ) 

At the 1949 September session, the Conference reaffirmed its pre- 
vious recommendations regarding proposed legislation providing for 
proper representation in Federal courts for the protection of the 

rights of indigent litigants. (Report of the Judicial Conference, 
Sesteaben session, 1949, p. 26.) 

The problem was again considered by the Conference at its Sep- 
tember session in 1950, with the followi ing result: 
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The Director, pursuant to authorization by the chairman of the Conference 
committee covering the subject matter, reported on the status of legislation 
(S. 2206) which had been introduced in the Congress, the provisions of which 
were in accord with the views and recommendations of the Conference. 

Thereupon, the Conference reaffirmed its approval if the present provisions 
of S. 2206, and urged its prompt enactment. (Report of the Judicial Confer- 
ence, September session, 1950, p. 15.) 


Finally, at the September 1952 session, the following action was 
taken: 


The Conference renewed its approval of legislation to provide for the payment 
of compensation and reimbursement of expenses of counsel appointed by courts 
to represent defendants in criminal cases. It specifically approved a bill pending 
in the 82d Congress (H.R. 3978) which permits compensated representation to 
be furnished either by a public defender appointed by the court or by the pay- 
ment of fees within specified limitations to counsel appointed by the court in 
particular cases, with a proviso that the adoption of the latter method by any 
district containing a city of more than 500,000 population shall require the ap- 
proval of the judicial council of the circuits. The Conference was of the opin- 
ion that the lack of any provision at the present time for compensating or even 
reimbursing the expenses of counsel appointed by the court to defend poor 
persons accused of crime was a serious defect in the Federal judicial system. 
Accordingly, it directed that every effort be made to procure from the next 
Congress remedial legislation of the nature contained in the pending bill. 
(Report of the Judicial Conference, September session, 1952, p. 22.) 


At its September session in1954, at its March session 1955, and again 
at its September session 1956, the Judicial Conference reiterated its 
approval of the legislation to provide for the appointment of public 
defenders by district courts or, in the alternative, the allowance of 
compensation to counsel appointed in individual cases under specified 
conditions. 
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Now, I believe this history of careful consideration by the Judicial 
Conference of the matter of representation of indigent defendants 
in criminal cases and the record of consistent action by the Judicial 
Conference makes it abundantly clear that these two bills now before 
the committee represent the distillation of the best thinking of the 
leaders of the Federal judiciary over the past 20 years. These are 
men who daily preside over Federal criminal trial courts and who 
must hear and determine appeals from those trial courts. They 
know the need for adequate representation of indigent defendants 
in criminal cases from sabe, almost daily, experience. Surely 
their views are worthy of careful consideration. 

Now the question may well be asked, What are we doing now and 
what is the matter with the present system? ‘To answer this we must 
start with considerations that are pretty basic to the administration 
of criminal justice. 

It has been said that one of the great single characteristics of 
the common law, upon which our criminal law and procedure are 
based, is that it is an adversary system founded on the theory that 
true justice can only be had where both sides of the question to be 
adjudicated are presented and litigated by the parties or their rep- 
resentatives most concerned. This system necessarily assumes that 
the opposing litigants will be reasonably well balanced in their 
opportunities for effective advocacy and presentation of their cases, 
or at least not unfairly balanced. 

It is comparatively recent in the history of the criminal law that 
we have had prosecutors paid by the public. Originally, persons who 
were the victims of crime were required to hire their own counsel 
to prosecute the case, and under such a system it is not strange that 
there was no recognition of any obligation to provide counsel for 
indigent defendants at public expense. However, with respect to 
criminal prosecutions, we have long outgrown this stage. The burden 
of criminal prosecution is now recognized everywhere as a community 
responsibility to be undertaken and paid for as a common expense. 
Equally and as a concomitant, the burden of providing a fair trial 
is upon the community, though the right to representation in a crim- 
inal case is personal to the defendant and may vary with his choice 
and means. It is absolutely essential to a fair trial and cannot be 
permitted to fail just because the accused is a poor person. 

In the leading case of Johnston v. Zerbst, decided in 1938 and 
reported in 304 U.S. 458, the Supreme Court made very clear that the 
right to counsel, at least in proceedings in the courts of the United 
States, is essential to due process in criminal cases. In that case 
the Court said: 

The sixth amendment withholds from Federal courts, in all criminal 


proceedings, the power and authority to deprive an accused of his life or liberty 
unless he has or waives the assistance of counsel. 


Notwithstanding the clarity and finality of this declaration of pro- 
viding legal counsel in criminal cases, we have been attempting to meet 
the need by asking or requiring private persons in the legal profession 
to undertake the defense of the indigent and to meet this community 
responsibility without compensation and, for the most part, at their 
own personal expense. The unfairness of this to the lawyers in- 
volved is altogether evident. But there is good reason for believing 
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that it may have been or at least is very likely to become unfair to the 
indigent defendant as well. 

In consideri ing this matter some 15 or 16 years ago, a distinguished 
committee of the Judicial Conference reported through its respected 
Chairman, Judge Augustus N. Hand, as follows: 

To call on lawyers constantly for unpaid service is unfair to them, and any 
attempt to do so is almost bound to break down after a time. To distribute 
such assignments among a large number of attorneys, in order to reduce the 
burden upon anyone, is to entrust the representation of the defendant to attor- 
neys who in many cases are not proficient in criminal trials, whatever their gen- 
eral ability, and who for one reason or another cannot be depended upon for an 
adequate defense. Too often, under such circumstances the representation 
becomes little more than a form. 

Now there have been, of course, and much to the honor of the bar, 
many cases in which indigent defendants have received from appoint- 
ed, uncompensated practitioners as devoted and able a defense as they 
could have secured at any price. To illustrate, I recall the instance 
of the appointment, at a time while he was in private practice, of Mr. 
Leo Rover of the District of Columbia, who is now a judge of the mu- 
nicipal court, to the defense of the defendant, Collazzo, who, with 
some companions, committed murder at the Blair House in an at- 
tempt to assassinate the President of the United State. In that case 
Mr. Rover obtained the volunteered assistance of two other lawyers, 
and it is estimated that between them they spent over a thousand 
hours in preparing and trying the case. Thereafter they carried the 
appeal to the court of appeals and to the Supreme Court. Now, this 
is dedicated service, indeed, and examples of this kind are by no means 
confined to the District of Columbia or to times past. I have with me 
a copy of a letter written recently by Judge Henry N. Graven of the 
northern district of Towa, addressed to Mr. Donald A. Wine, chair- 

man of the Legal Aid Committee of the Junior Bar Conference of the 
American Bar Association, which I would like to put in the record. 

Judge Graven in his letter refers to one lawyer whom he appointed 
very recently who spent 6 weeks preparing for and presenting a case. 
In another case four lawyers were appointed to represent separate de- 
fendants accused of mail fraud. They each spent at least 6 weeks 
doing this voluntary work. With your permission, I would like to 
insert Judge Graven’s letter in the record at this point. 

Mr. Lane. Without objection that will be done. 

(The material referred is as follows :) 

Sroux City, Iowa, April 16, 1959. 
Mr. DONALD A. WINE, 


Chairman, Legal Aid Committee, Junior Bar Conference, American Bar 
Association, Davenport, Iowa. 


Dear Mr. WINE: I am in receipt of your letter of April 13, 1959, making 
inquiry as to situations coming to my attention where the defense of an indigent 
defendant was carried on by a lawyer at considerable personal sacrifice. A 
number of such situations have come to my attention. 

I always appoint able and outstanding lawyers who are experienced trial 
lawyers to appear for indigent defendants. 

In the case of United States v. Kitts and Hardy, tried at Mason City, Iowa, 
in 1951, the defendant Hardy requested the appointment of an attorney for him. 
The defendants were charged with bank robbery. I appointed M. L. Mason of 
Mason City, Iowa, one of the outstanding trial lawyers in northern Iowa. The 
trial lasted nearly 4 weeks. Preparation for the trial and pretrial matters 
required at least 2 weeks of Mr. Mason’s time, so Mr. Mason had to put around 








id 





REPRESENTATION FOR INDIGENT DEFENDANTS 29 


6 weeks without compensation or reimbursement for expense. Mr. Mason had a 
large family. He planned to provide them with a college education. He main- 
tained an office at heavy expense. He conducted Mr. Hardy’s defense with 
skill and ability. The proof of guilt of both defendants was very strong; both 
were convicted. 

The case of United States v. Reistroffer, et al, was tried at Waterloo, Iowa, 
in the spring of 1956. It was a mail fraud case. The documentary evidence 
was voluminous. I appointed four attorneys for the indigent defendants: 
Horace Van Metre (later Judge Van Metre), W. L. Beecher, Craig Mosier, and 
Wirt P. Hoxie. They were all able and experienced lawyers with large practices. 
The trial of the case took nearly 4 weeks. Preparation for the trial and pre- 
trial and post trial matters took more than 2 weeks of their time. They all 
conducted the defense of the defendants represented by them with skill and 
ability. Proof of guilt of all the defendants was strong; all were convicted. 
The appointments took at least 6 weeks of the lawyers’ time. 

There is a mail fraud case assigned for trial at Sioux City, Iowa, starting on 
May 11, 1959. There are several defendants. Three of them asked for the 
appointment of an attorney to appear for them. I have appointed Wiley EB. 
Mayne, Robert EB. Beebe, and Eskil M. Nelson. All of them are able and experi- 
enced lawyers. The case is complex. It is estimated that the trial of the case 
will take 3 weeks. Preparation for the trial would take not less than 1 week. 

All the attorneys referred to served willingly and ably. I feel that it was 
and is unjust to require lawyers to make the large personal sacrifice that is 
necessitated by serving as court appointed attorneys. 

Very truly yours, 
Henry N. GRAVEN, 
US. District Judge. 


Mr. Otney. Of course, if all indigents were always defended by men 
of such ability and with such zeal, we might have to conclude that the 
present system of appointment is the best of all possible systems, as 
far as the indigent defendant is concerned. But, unfortunately, and 
as Judge Augustus Hand has warned, that is not always the case and 
it cannot be expected that it ever will be the case. 

As a constrasting example of what can and, I am afraid, does hap- 
pen altogether too often in the Federal courts, I will call your attention 
to the case of Von Moltke v. Gillies, (332 U.S. 704) which was decided 
in the Supreme Court in 1947. 

It appears from the record that the defendant, Mrs. Von Moltke, 
was arrested in 1943 in Detroit and charged with conspiracy, in 
violation of the Espionage Act. At her arraignment, which, inci- 
dentally, was a month after her arrest, it appeared that she had no 
attorney, could not afford one, and had not the advice of counsel at any 
time during her confinement after her arrest. ‘Thereupon the court 
appointed an attorney who merely happened to be present in the 
courtroom, and asked him to represent the defendant at the arraign- 
ment. The attorney objected, but when the judge assured him that he 
need serve only for the arraignment, he agreed to represent Mrs. 
Von Moltke on this occasion. The record shows that the attorney 
carried on a whispered conversation with Mrs. Von Moltke, lasting 
from 2 to 5 minutes in the courtroom, that he asked her if she “knew 
what this was all about” and when she said * Yes”, asked her how she 
wanted to plead. 

Now it is also in the record that up to this time counsel had never 
seen the indictment, which was a document charging the conspiracy 
in some 14 pages. Neither did counsel explain to Mrs. Von Moltke 
that conviction could carry with it a death sentence or imprisonment 
for as long as 30 years. Mrs. Von Moltke told her attorney that she 
wished to plead not guilty, and her attorney advised her to stand 
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mute. She did so, and the plea of not guilty was entered for her. 
The record shows that thereafter Mrs. Von Moltke was returned to 
jail and subjected to more or less constant interrogation by agents of 
the Federal Bureau of Investigation and lawyers from the office of 
the U.S. attorney. Thereafter, Mrs. Von Moltke was again brought 
into court and changed her plea from not guilty to guilty. She had 
no counsel at this point, and it appears from the record that in ch: ang- 
ing her plea she was relying heavily on advice given to her by an 
agent-lawyer of the FBI whose recommendations, though they were 
found by the reviewing court to have been honestly given, were de- 
clared by the court to have been incorrect and improper. That is an 
example of what can happen. 

I have with mea table prepared from records in the Administrative 
Office showing something of the size of the problem. The table is 
entitled “Number of Defendants in Cases Terminated in the First 
Half of the Fiscal Year 1959 for Whom Counsel Was Appointed by 
the Court.” The table lists by circuit and district the number of 
cases terminated by final disposition during this period, the number 
of counsel appointed, and the percentage of defendants in that 
particular court for whom counsel was appointed. 

A word of caution about this table. The figures for the number of 
counsel appointed, which, incidentally, shows a total of 4,055 cases for 
all districts, are correct. But it does not follow that defendants had 

rivate counsel in all other cases. Our records do not distinguish 
Aecioal the case in which defendant has private counsel and in which 
he waived counsel. The records we keep simply show the cases in 
which counsel was appointed. 

Now, there is nothing new or radical in the idea of providing for 
the representation of indigent defendants in criminal cases at public 
expense. The States have been doing it for years and with apparent 
satisfaction. 

According to the most recently released statistics of the Standing 
Committee on Legal Aid Work of the American Bar Association, 
there are at present some 87 defender organizations in the United 
States, of which 77 are public defender offices supported by public 
funds and 10 are voluntary offices. I have a list showing the States 
and communities in which they are located and which they serve 
which I request be made a part of the record. 

(The matter referred to is as follows :) 





PuBLic DEFENDER ORGANIZATIONS IN THE STATES 


There are 87 defender organizations in the United States, according to the 
latest statistics of the Standing Committee on Legal Aid Work of the American 
Bar Association. Of these, 77 are public defender offices and 10 are voluntary 
offices. 

Public defender organizations are located in the following cities or counties: 

California: Public defender offices in 21 cities or counties, including both Los 
Angeles and San Francisco. 

Connecticut : Public defender offices in each of the nine counties. 

Florida: Public defender offices in Broward and Dade Counties (these include 
the cities of Fort Lauderdale and Miami, respectively ). 

Illinois : Public defender offices in 31 counties. 

Indiana: There is a public defender for the State and, in addition, there are 
public defender offices in three counties. 

Louisiana : Public defender office in New Orleans. 
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Massachusetts: There are voluntary defender offices in Boston, Cambridge, 
and Springfield. 

Minnesota: Public defender offices in Hennepin County (Minneapolis) and 
Ramsay County (St. Paul). 

Missouri : Pubile defender office in St. Louis. 

Nebraska : Public defender office in Omaha. 

New York: Legal Aid Society offices serve Buffalo, Rochester, and New York 
a: Legal Aid Society offices serve Cincinnati and there is a public defender 
office for Columbus. 

Oklahoma : Public defender offices in Oklahoma City and Tulsa. 

Pennsylvania: The Defender Association of Philadelphia serves that city and 
the Legal Aid Society has offices serving the Pittsburgh area. 

Rhode Island : Public defender office in Providence. 

Tennessee : Public defender office in Memphis. 

Mr. Outney. The proposed bills very properly recognize the differ- 
ence in the needs of the Federal districts and provide appropriate 
flexibility in meeting these needs. They would authorize appoint- 
ment of a paid public defender by each district court with such assist- 
ance as the volume of work in the judgment of the court requires, 
but if the district court considers that the representation of indigent 
defendants in criminal cases can be provided for more ec onomically 
by the appointment of counsel than by the appointment of a public 
defender, the court would be authorized to appoint counsel for indi- 
gent defendants in particular cases with suitable limitations and 
regulations concerning the amounts to be paid. If this legislation 
is adopted, the system of defense which will be followed in any 
particular district will be determined by the district court of that 
district, thus insuring that no court will be compelled to follow a 
system which it considers unsuitable for local conditions. 

I have one minor improvement to suggest by way of amendment 
to the language of the bills as presently drafted. H.R. 4185, at lines 

1 and 2 of page 2, and H.R. 4609, at lines 4 to 7 of page 2, provide that 
rn public defender with the approval of the court. may appoint “a 
clerk or clerks” as may be necessary in such number as may be ap- 
proved by the Director of the Administrative Office of the U.S. Courts. 
I would suggest that the word “personnel” be substituted for the 
words “a clerk or clerks” in order to avoid unduly restricting the 
public defender and the court in the employment of secretaries, 
reporters, or other personnel who may be needed from time to time 
for the proper discharge of official duties. 

Both H.R. 4185 and H.R. 4609 are written in terms that would in- 
clude the District. of Columbia within their provisions. There is pres- 
ently pending before the Committee on the District of Columbia of the 
House of Representatives a bill, H.R. 5889, introduced by Mr. 
McMillan which, if enacted, would authorize setting up a more 
detailed and complete public defender’s office in the District than 
would be authorized under H.R. 4185 or H.R. 4609. The problems 
of the District of Columbia with respect to the representation of 
indigent defendants in criminal cases, in my opinion, need separate 
and “special treatment from any of the other districts because the 
jurisdiction of the court in criminal cases is so very much broader, 
the court having local as well as Federal jurisdiction. Mr. 
McMillan’s bill appears to be quite appropriate for the needs of the 
District of Columbia. But this is not inconsistent with the enact- 








32 


ment of H.R. 4185 or H.R. 4609 in their present form. Both of the 
bills last noted leave it to the discretion of the district court as to 
whether a public defender should be appointed under its provisions 
and neither would prevent the court from taking advantage of the 
more complete system authorized by H.R. 5889 if the district court 
wishes to do so. To try to redraft either H.R. 4185 or H.R. 4609 to 
exclude the District of Columbia would, in my opinion, introduce 
needless difficulties and complications into the legislation. 

This concludes my statement on behalf of the Judicial Conference 
of the United States in support of the public defender legislation. I 
will be glad to respond, to the best of my ability, to any questions 
which the committee may wish to ask. 


Mr. Lane. Mr. Olney, the bill says: 


Each U.S. district court may appoint a public defender— 
and then goes on to say: 
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Whenever a district court is satisfied that the number of cases assigned to a 
public defender is greater than can be conveniently conducted by him, it may 
appoint one or more assistant public defenders. 

When it says “the court,” does it mean that the judge of the court 
or the clerk of the court is to make these appointments ? 

Mr. Otney. It means the judge of the court, if the district is a 
district with a single judge, and if it is a district with multiple judges, 
it means the judges asa group. It never means the clerk. 

Mr. Lang, Thank you, Mr. Olney. 

Are there any questions for Mr. Olney ? 

Mr. Linpsay. Yes. May I ask a couple of short questions, Mr. 
Chairman ? 

Mr. Lane. Yes: you may proceed, Mr. Lindsay. 

Mr. Lrnpsay. First, Mr. Olney, I notice in reading the book that 
Congressman Udall referred to, “Equal Justice for the Accused,” 
the suggestion that it might promote the confidence of the public in 
the defender if his appointment was made by the court of appeals 
rather than by the district court, and also if he was given tenure, and, 
third, the suggestion was made that the bill might be stronger if his 
assistants were appointed by him rather than by the district court. 

Could you comment on those three points ? 

Mr. Oxney. I will be glad to. 

Might I say this, that in the presentation which I have made that 
I have been here in a representative capacity. I have been trying to 
present the views of the Judicial Conference. The Conference has 
taken no position with respect to the matter which you speak of, so 
I would like to have it understood that I am speaking for myself and 
not for the Conference. I certainly would not disagree at all with 
the suggestion made in that book. I do not think that there is any 
great danger at all of a public defender appointed by the court being 
wholly subservient to a district court that appoints him, but it would 
be an adequate assurance against such a thing to have them appointed 
by the circuit court. 

Mr. Linpsay. Let me ask you one more question, Mr. Olney. 

This bill does not provide for any annual budget, and my question 
is whether or not you might have, in the long run, a more satisfactory 
system if an annual budget were provided rather than this kind of 
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a case-by-case system in which the court assigns a case and a straight 
salary for the public defenders. Do you see what I mean? It would 
be supplemental to but not instead of. 

Mr. OtneEy. You mean, try to provide a budget for which an appro- 
priation would be made to cover the entire expenses of the operation 
for the whole system for each year ? 

Mr. Linpsay. Yes; that is correct. 

Mr. Ouney. The difficulty with that, if the case-to-case system is 
to be included, is the difficulty of estimating in advance how many 
cases there will be, and what the fees awarded by the courts will be. 
It would be difficult, but, of course, we have to do it anyway—already. 

Mr. Linpsay. Yes. 

That leads me to the next. question, which is: Do you not think it 
would strengthen this bill to have in it a specific provision to the 
effect that Federal support is appropriate to a local private organi- 
zation where that local private organization has had a record and 
history of substantial service to the community in this regard ? 

In New York, I have in mind, of course, the Legal Aid Society. 

Mr. Outney. Here, again, I just want to emphasize that I am simply 
speaking for myself and not at all for the Judicial Conference or the 
individual judges. 

The New York Legal Aid Society has performed distinguished 
yublic service; all of us know that, and all of us recognize it. There 

ave been other private defender organizations, also, who have made 
very real contributions, but in the Javits bill that provision was 
only a draft provision. I have seen several organizations of that 
kind. 

The proposal was that the public moneys to be given to these 
organizations would be handed out and administered by the Director 

of the Administrative Office. As a practical matter that would be 
most difficult. Tow would I be able to discriminate between the 
Legal Aid Society in New York and some kind of a defender society 
nominal in name, at least, that did not measure up to standards of 
that kind? How could I say that we should be supporting one 
and not another? How could I say that in New York they should 
get this amount and in Seattle or Chicago a different amount ? 

As a practical matter I think it would be very difficult to do it. 

I would like to make this suggestion, with respect to this bill: I 
think if the bill, as amended, were to include that provision at this 
time it might prejudice the passage of any bill. 1 think it would 
be, as a practical matter, more easy going to experiment. with—and it 
is an experiment in the Federal system—with the public defender 
and the case-by-case payment out of public funds at this time, and 
to see how that works before we inject the private organizations into 

the picture. 

Mr. Linpsay. Under the Celler bill, for example, and the Udall 
bill, the district court may appoint a court-appointed counsel as an 
alternative to a public defender system. 

Now, what is the logic in excluding from that area of appointment 
the Legal Aid Society or a specific person employed by the Legal 
Aid Society ? 

Mr. Ouney. As I read the bills, they do not exclude people 
appointed by the society. I see no reason why the court should not 
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select. people for appointment who are on the staff of the Legal Aid 
Society, and compensate them directly as individuals. There is 
nothing in the bill, as I read it, which would prohibit that. The 
thing it would not authorize would be giving funds to the society to 
pay their rent, and to pay the cost of operation, and, incidentally, the 
salaries of the lawyers. 

Mr. Toit. Mr. Chairman, I have some questions. 

Mr. Lane. Yes, sir, Mr. Toll. 

Mr. Toru. Mr. Chairman, may I inquire from the witness why 
in the eastern district of Pennsylvania we have no figures indicating 
the appointed counsel ? 

Mr. Otney. I will take a look at my table. The answer is that 
our records do not show any counsel appointed in the eastern district 
of Pennsylvania during this period. 

Mr. Toux. Is it possible that the Voluntary Defenders Association, 
which is su aiened by voluntary contributions, undertook to support 
counsel with their contributions? 

Mr. Otney. It might well be. 

Mr. Tox. If you pass these bills, would they not limit the juris- 
diction of the Philadelphia Voluntary Defenders Association to State 
cases only? 

Mr. Otney. No, sir; because there is nothing at all in these bills 
which would prevent the court from appointing and paying members 
of that organization. 

Mr. Touu. It would sort of put them in a competitive position, 
with the pay they are getting from the charitable source, would it 
not? 

Mr. Otney. No; not on a competitive position. 

Mr. Tox. In other words, Representative Lindsay just asked a 
question as to how this could be defended. Now here is the city of 
Philadelphia, with 2 million population, which is supported by the 
Voluntary Defenders Association, with their contributions, and it 
is rather successful in both State and Federal defenses. It would 
not have competition under this bill from lawyers who are appointed 
by the court and paid from public funds. 

Mr. Otney. Competing for charity, you mean ? 

Mr. Tou. No, not competing for charity, but competing in the 
same area, one of which is supported by charitable funds and one of 
which is supported by public funds in the same area. 

Mr. Otney. I do not think that there would be any competition 
between individuals and lawyers. It would simply mean where you 
had such an organization that part of the expense of providing 
defense for litigants could be paid out of public funds, whereas now 
it is paid out of charitable funds. 

Mr. Tou. Did the Judicial Conference feel that only in cities like 
New York and Philadelphia would it be possible to obtain public 
support for defenders? Why should they not have applied that to 
the remainder of the country, where there should be a development 
of this system? On the question of the adequacy of counsel to aid 
defendants, say in places like New York, Philadelphia, and Chicago, 
these fellows are experts in the trial of criminal cases. 

Mr. Oxtney. Well, I am not sure that I understand your question, 


Mr. Toll. 
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The Judicial Conference is not presently on record as opposing 
this proposal in the Javits bill for supporting agencies of this kind. 
That part of the Javits bill, at their last meeting in March they re- 
referred to one of the Conference committees for further study as 
to what their view was, and in the meantime they reaffirmed their 
position of supporting the provisions of these bills which are before 
you. 

Whatever I have said about these legal aid societies is my own per- 
sonal reaction, not the Council’s views, and the only objection I get to 
it is simply and purely one which occurs to me, very understandably, 
which is: How is the Dibewies going to decide on the amounts organi- 
zations of this kind should get, and how is he going to distinguish 
between any groups that set themselves up as private defending 
organizations ‘ 

Mr. Tot. It also brings up the question of the need for this legis- 
lation. Here are two large cities which, a , do not indicate 
any real need for it, as against the remainder of the country which 
does indicate a need because they have not set up such organizations 
of their own. 

Mr. Otney. Well, the fact that groups of private citizens have been 
willing to contribute out of their own pockets to provide for the 
defense of litigants in these cases does not, in my opinion, fail to show 
the need of recognizing it as a public obligation. 

Mr. Canuzt. Mr. Chairman, I have a few questions that I would 
like to ask. 

Mr. Lane. Mr. Olney, Mr. Cahill has some questions. 

Mr. Caniti. Mr. Olney, you say that it is a public obligation to 
provide this service. Do you think that applies equally to all of the 
professions or just to the law ? 

Mr. Otney. I am talking about the obligation to provide a fair and 
balanced trial. I am not taking the view that the legal profession is 
under any particular obligation, any more than the medical profes- 
sion is, to provide its services free. 

Mr. Caniti. But as Mr. Toll has indicated, in Philadelphia they 
have a system which is set up and which, apparently, gives excellent 
ay, “om and does so without costing the public anything for it. 

oes not that satisfy the need ? 

Mr. Otney. Well, it provides adequate defense in that particular 
area, but it does not provide it generally. . 

Mr. Cantu. If that were done universally, would not that provide 
for or meet the need ? 

Mr. Otney. Yes. 

Mr. Cantu. Now, Mr. Olney, my specific question is this: Will 
you look at the statistics in reference to New Jersey? As I read them 
there were, for the first half of fiscal year 1959, 30 counsel appointed 
in the entire State of New Jersey. 

Mr. Outney. Yes, sir; that is correct. 

Mr. Cantu. As I read the bill, this public defender would be set up 
in each place where terms of court are held ? 

Mr. Otney. It could be, but it does not say it has to be. 

Mr. Canty. Well, my experience is that if you provide jobs they 
will be filled. Is not that yours? 
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Mr. Otnery. Well, no, not always—— 

Mr. Caniuu. I do not want to argue that point. What I would 
like to know is this: Under this bill, could a public defender be set up 
in three places in New Jersey, where court is held ¢ 

Mr. Otney. Yes, I think so. 

Mr. Cantu. If we assume that the second half of the year would be 
the same as the first half, then even though there are only 60 cases in 
New Jersey during the year, we would possibly have three public 
defenders with assistants and. staffs in each of the places where court 
is held in New Jersey? That would be possible, would it not? 

Mr. Oxnry. It is theoretically legally and technically possible, yes, 
sir. However, I doubt if any court would do it. 

Mr. Asiaore. Mr. Chairman ? 

Mr. Lane. Yes, Mr. Ashmore? 

Mr. Asumorr. On that point, as a practical matter would not the 
result be that these charitable organizations which are providing de- 
fense counsel at present for these defendants, that they would go out 
of existence when the Federal Government provides for defense attor- 
neys for those who need them ? 

Mr. Otney. I would doubt that they would go out of existence be- 
cause the need for them still exists in the State courts. 

Mr. Asumore. Yes. 

Mr. Otney. I think they would have a part to play in the Federal 
system, because I believe, except where there is a full-time defender 
set up, where you are going to have defenses on a case-by-case basis, 
I think in those cases, they would be needed. 

Mr. Asumore. The Judicial Conference made several recommenda- 
tions for investigation, and some of those recommendations were 
changed. I donot remember whether or not the final recommendation 
was that a public defender be provided in all Federal District Courts, 
or just in District Courts in cities where there is a population of 
500.000 or more. What was the final recommendation on that? 

Mr. Otney. The Conference has changed its views from time to 
time on that. 

Mr. Asumore. I am not criticizing them for changing their views 
I am just trying to get what their final recommendation was. 

Mr. Outney. It says in the first paragraph: 

Each U.S. district court may appoint a public defender at each place where 
terms of court are held. ~ 

Then, in paragraph (c) it says: 


If a district court in a district not having a city of more than 500,000 popu- 
lation considers that the representation of indigent defenders in criminal cases 
can be provided for more economically by the appointment of counsel than by 
the appointment of a public defender, and no public defender is appointed; or 

If a district court in a district having a city of over 500,000 population so 
considers, the district council of the circuit approves, and no public defender 
is appointed; the court may appoint counsel for indigent defendants in partie- 
ular cases. 


What the “y are trying to do, in other words, is to make it sufficiently 
flexible to provide for the very different conditions that exist in the 
Federal courts from district to district. 

Generally speaking, it is contemplated that a full-time public de- 
fender would be appointed in most districts. If they think it is more 
economical to do it the other way, the court does not have to do it, but 
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if they have cities of 500,000 population or over, and they decide 
whether or not to do it, then they have to have the approval of the 
judicial council of the circuit, and the court may appoint counsel 
for indigent defendants in particular cases. 

Mr. Asumore. If counsel is appointed in a place where they do not 
have a public defender he gets only $25 a day? 

Mr. Ouney. I think it is $35, and in one of the bills it is $50. 

Mr. Asumore. Do you think it is better to have that set amount in 
the bill rather than leave it to the discretion of the judge who is try- 
ing the case? I am sure that the judicial conference must have 
considered that problem. 

Mr. OLNey. It is a little hard to say. 

“Must have considered the problem,” it is a little hard to say. 

Mr. Asumore. That is the maximum, is it not? 

Mr. Ouney. It can be less than that. Of course there will be cases 
where that is not sufficient. 

Mr. Asumore. Yes. 

Mr. Ouney. In some cases, that is not sufficient for the service 
rendered, but there is the thought, with all due respect to the judges 
of the country, that when they appoint, make appointments where 
there is no ceiling, sometimes the fees are pretty high. 

Take particularly the case of land commissioners, in land condemna- 
tion cases, where it seems to the Administrative Office that the fees 
are pretty high. 

Mr. Kasem. Mr. Chairman? 

Mr. Lane. Mr. Kasem. 

Mr. Kasem. Mr. Olney, as Director of the Administrative Office 
of the United States Courts, and with your unusually fine reputation 
as a lawyer and with your experience as chairman of the crime com- 
mission in California, and with your wide experience as a district 
attorney and a deputy district attorney out there, I would like to 
ask this question : 

Are not these bills substantially the system that we have in Califor- 
nia, in that they provide in the metropolitan areas, where there is a 
large volume of business, for the payment of counsel on a case-by-case 
system; is not that right? 

Mr. Otney. Yes, sir; it is patterned pretty much on the California 
system. 

Mr. Kasem. My observation has been in California that in two 
metropolitan districts, or in four of them where we have a public de- 
fender’s office—and I forget in just how many counties—my obser- 
vation has been that the quality of representation of the defender has 
been much superior than it is in the other counties, because of the fact 
that counsel who conduct the cases have a knowledge of the indigent’s 
status, and they specialize in the field of criminal law. 

In the larger offices they have investigators to handle the investi- 
gative work, as, for instance, in Los Angeles, where they have about 
82 public defenders, they have 5 investigators; some of them have very 
limited funds fer the procurement of special testimony, and so forth. 

_For instance, in the only county I have had very much real expe- 
rience with, the court appearance fee is $15 and I think they pay $35 
a day if they are there all day. There it appears to me that the 
representation that the defendant gets is inferior to that in some of 
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the other counties, and I believe even the attorneys there would readily 
admit it, because of the fact that the attorney has to make some con- 
siderable sacrifice in handling one of these cases. 

Of course, they being men who have a high regard for their duty, 
they do the very best they ‘an for the defendants, under the circum- 
stances. Have your observations been similar to that, Mr. Olney? 

Mr. Otney. Yes, sir. I first started prosec uting criminal cases 
as a deputy district attorney in Contra Costa County, and we did 
not have a public defender there at that time. 

I also spent about 5 years in the district attorney’s office in Alameda 
where we did have a public defender. For many years there I was 
with the attorney general’s office in the State, and for some 5 years I 
observed the sy stem in the State as a whole. 

There has never been any doubt in my mind that the fairest and the 
best results, as far as the defendants are concerned, and as far as the 
yublic was concerned, because it is the fair result, was in those counties 
Scien’ a public defender system. 

Mr. Kasem. Did you observe any abuses in the way the counties 
are determined, that is, as to whether they should have a public 
defender’s office, or whether they should have a court appointment 
system? I do not recall what criteria is used. Is not that handled 
by the board of supervisors 4 

Mr. Otney. It is the board of supervisors. They can make their 
own choice. They can take advantage of the public defenders law 
if they wish to. It is very similar to the provisions in this bill, where 
it is virtually up to the judges of the court as to what shall be done. 

Mr. Kasem. Have you made any estimates of the costs of operating 
the system, Mr. Olney ? 

Mr. Oxtnry. In my letter that I sent to the Speaker of the House 
there was an estimate of the cost attached. That is the best estimate 
that we would make. 

Mr. Lane. Thank you very much, Mr. Olney. 

Mr. Otney. Thank you Mr. Chairman and gentlemen of the 
committee. 

Mr. Lane. The next witness is Judge Dimock of the U.S. District 
Court for the Southern District of New York. 

(Thereupon, at 12:15 p.m. a recess was taken after which the fol- 
lowing occurred. ) 

Mr. Lane. Now, the committee will kindly resume the hearing we 
started this morning. The first witness we have now is the Honorable 
E. J. Dimock, judge of the U.S. District Court of the Southern 
District of New York. 

May I say to the judge that it is an honor and pleasure to have 
him here before our committee. 

We are more than pleased and happy that you have accepted the 
invitation to come and speak to us on these bills that are before the 
committee. 


STATEMENT OF E. J. DIMOCK, U.S. DISTRICT JUDGE, SOUTHERN 
DISTRICT OF NEW YORK 


Judge Drmock. You are very kind, Mr. Chairman. 
Mr. Lane. And as you certainly know, you are always welcome 
before this Committee on the Judiciar y. 
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Judge Drmock. It is very heartwarming to have such a welcome. 

First, let me say that though I am a district judge, in making this 
statement I represent nobody besides myself. And I am speaking 
in favor of the Whitener bill, which simply provides for payment by 
the Government of the counsel midlagnel on a case by case basis to 
represent individual defendants in criminal cases. And I oppose the 
other three bills, the Udall, Celler, and McDowell bills, which provide 
not only for that Government compensation of counsel who have been 
assigned on a case by case basis to represent indigent defendants, 
but also to provide for the appointment and payment of a public 
defender retained on a permanent basis by the Davtrainanhee 

There cannot be any doubt that the time has come when lawyers 
who represent indigent defendents on a case by case basis must be 
paid. ‘The ideal solution, I think, has been reached in New York 
and Boston and Philadelphia, where privately supported legal aid 
and defense organizations carry out this duty of the bar to defend the 
indigent in criminal cases. 

Of course, that requires no legislation and no appropriation by 
the Government for payment of the lawyers on the staff. 

It would be hard to imagine a better system than the one which 
is in operation under this private support of the Legal Aid Society 
in New York City. Lassign every criminal case where the defendant is 
unable to pay counsel to the L egal Aid Society, and the representation 
that those defendants get from law yers employed by the Legal Aid 
Society is so excellent that, when accused lie about their ability to 
pay, their purpose in doing is not so often to save money as it is to get 
the services of counsel more able than they could otherwise get. 

There is one respect, however, in which the system which is being 
used in New York could be improved upon, and that will be done 
if the Whitener bill, providing for the payment of counsel assigned 
on a case by case basis, is passed. A great many of our cases s have 
codefendants who claim that their interests are adverse to one another, 
and in those cases the Legal Aid Society is so punctilious that they 
will not permit more than one of their lawyers to represent a dena: 
ant; so that we judges are obliged to call on members of the bar to 
serve without compensation, in ‘simple justice to the defendant, who 
otherwise would go unrepresented. 

Now, that was all ver y well when every lawyer was competent to 
manage the defense of a criminal case. But the laws become special- 
ized, and instead of spreading those cases around among the hundreds 
of lawyers who practice in other branches of the court, it is necessary 
for us, in simple justice to the accused, to assign the cases to the group 
over and over again, the same little group, who are competent to carry 
on the defense of a criminal case. 

While I believe, as I have said, that the best way of dealing with 
the problem is by this privately supported defense organization, it 

can be dealt with on a case-by-case assignment basis very satisfactorily 
if some provision is made for compensation of the counsel so assigned 
as is ae in the Whitener bill. 

Indeed, in most localities they are getting along tolerably well by 
assignment on a case-by-case baie even where there is no provision 
for payment. But with the specialization of the bar, in simple fair- 
ness, provision must be made for the payment of these lawyers that 
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we call upon over and over again to carry out an obligation which is 
really an obligation of the whole bar. 

The privately supported defense organization is excellent, and the 
system for case-by-case assignment, if compensated, is reasonably 
good, but the public defender system, which would be permitted by 
the other three bills, is to me an abomination. It is bad law, and it 
is bad statesmanship. 

It seems to me that it becomes obvious that the public defender 
system is bad law as soon as we reflect on the fact that a criminal case 
is nothing but a lawsuit between two parties. One is the Government, 
and the other is the accused. And if a man does not agree with me 
when I tell him that the litigant whose lawyer owes his | position and 
his livelihood to his opponent is at a disadvantage, I simply have no 
ground from which I can argue. There is no axiomatic proposition 
from which I can prove my thesis, because the thesis itself seems to 
be the axiom. 

Mr. Justice Brennan of the Supreme Court, at the annual meeting 
of the New York Legal Aid Society, in 1957, laid bare the dangers 
of the public defender system in these words: 

If a citizen opposes his Government, and the lawyers for both parties are paid 
by the Government, will the citizen get that fearless and resolute representation 
by his counsel which history proves is essential to the proper administration 
of justice? If Government paid attorneys to do this work, receiving their 
salaries from the Public Treasury, will that, despite its innocence, be the first 
step, the entering wedge, leading to a subservient bar, with all that such a bar 
foretells in its threat to individual liberties not alone of lawyers but of everyone? 

Strange as it seems to me, Mr. Justice Brennan’s view is not shared 
by everyone in high places. You have heard Mr. Olney’s recital of the 
repeated endorsements of the public defender by the Judicial Con- 
ference of the United States; and for years the Chief Justices of the 

Jnited States and the Attorneys General have advocated before 
Congress public defender legislation. I regard it as one of the great 
demonstrations of the commonsense and love of liberty of the repre- 
sentatives of the people that this movement has never been successful 
in Congress. 

In judging the effect of this public defender scheme, we must bear 
in mind the theory of the Anglo-American system of justice. It is 
an adversary system. And the basis for it is the belief that if the 
Government is represented by a lawyer who does his very best for the 
Government and the accused is represented by a lawyer who does his 
very best for the accused, the truth will emerge. 

With us, the court does not act as an inquisitor as in the civil law 
countries, and fe ‘rret out the facts which are favorable to the defense. 
If the defendant’s lawyer does not put up a fight for him, nobody else 
will. 

Every lawyer, beginning with the days when he first announces his 
intention to study law, has constantly been the target of the layman’s 
taunting question : “How can an honorable man represent a de ‘fendant 
when he knows he is guilty?” And every lawyer who is worthy of 
entrance to the profession has said that the determination of the 
client’s innocence or guilt is no part of a lawyer’s duty; that the 
lawyer’s duty is to see that, no matter how universally despised his 
client may be, he should be accorded every right and protection to 
which the law entitles him. 
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Under the American system, the defense lawyer appraises the 
merits of his client’s case and expresses to his client his opinion as to 
his chances of acquittal or conviction. He perhaps tells him that it 
looks bad for him, that he probably is going to be convicted, and 
advises him that usually the sentence is less if there has been a plea 
of guilty than if the accused goes to trial and is found guilty. But 
if the client elects to go to trial, no matter how low the lawyer’s 
estimate may be of the chances of his success, an American lawyer 
goes into that trial with everything that he has, to avoid a finding 
of guilty by the court and jury, the only tribunal short of God him- 
self with a right to pass upon the guilt of that client. 

The Supreme Court holds that the representation by counsel, the 
defense in criminal cases, is an absolute right, in the Federal courts 
in criminal cases. That means the American lawyer’s traditional 
representation of his client, with an eye single to the interests of 
that client only, that I have just described—the man who can afford 
wrivately retained counsel can obtain that right for himself, but the 
indigent defendant, who has a publie defender foisted upon him, will 
be deprived of that right. The very arguments advanced in support 
of the public defender scheme demonstrate the truth of what I have 
just said. 

For example, let me read to you some extracts of a statement of the 
Honorable J. Lee Rankin, then Assistant Attorney General of the 
United States, before a subcommittee of the Judiciary Committee 
of the House, on March 30, 1955. He said: 

If the accused has no real defense, the public defender will honestly advise 
him to plead guilty, thus avoiding the expense and time of an unecessary trial. 

This can mean nothing less than that the public defender, unlike 
privately compensated counsel, will urge the accused to plead guilty, 
even though the accused wants to exercise his right to be tried by a 
jury of his peers. 

The Assistant Attorney General’s statement continues: 

Since the public defender is concerned solely with achieving justice, he may 
permit the accused to waive a jury, a decision which would operate to save 
great Government expense for juries, as well as their time. 

This statement contains the clear implication that the public 
defender, as distinguished from privately compensated counsel, will 
be guided by some personal conception of justice, rather than his duty 
to say the most that he can to his client. 

In the past the American lawyer, in representing accused in criminal 
cases, has sought to obtain justice not by making his own decision as to 
the truth and acting accordingly, but by putting his whole heart and 
soul into the part that he plays in the process by which that truth is 
hammered out. 

The Assistant Attorney General continued by saying that the public 
defender can make a contribution in eliminating technical objectives 
by refusing to resort to preliminary technical skirmishes, such as 
only make for delay and expense. It is hard to imagine Daniel 
Webster saying to his client, “I don’t think ’ll make that move for you. 
Some people might think it was technical, and besides, it would cause 
the Government delay and expense.” 
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My final quotation from the Assistant Attorney General's statement 
makes my blood run cold. He said: 

In sum, the public defender system would promote public justice, not defeat 
it. It would be his duty to protect the innocent but not acquit the guilty. It 
would be his duty to see that the guilty were punished, but not punished beyond 
their merit. 

There you have the public defender scheme laid bare for exactly 
what it is, another arm of the Government to accomplish the punish- 
ment of those that it accuses of the commission of crime. 

To the thoughtless, all that may mean is that there will be less 
trouble in convicting criminals. There are some things, however, 
though, that we canont turn over to the Government without the loss 
of our liberties. Isit not obvious that the last function that we should 
surrender to the Government is that of the defense against accusation 
of crime? Even a prosecution for killing migratory ‘fowl is a lawsuit 
between the Government and the accused. So with the public de- 
fender the accused would be represented by counsel retained and 
paid by the Government on a permanent basis. 

In a simple case like that, the situation is bad enough. But think 
of the political case. This country was founded as an escape from 
tyranny. 

Can we be sure that no English speaking person will ever again 
attempt to use the powers of government to take away the liberties 
of the people? 

The ultimate in absolute power of a totalitarian government would 
be its control over the lawyers who ought to be representing those who 
have been accused as itsenemies. If we take one ste p in that direction, 
will we not be faithless to the trust handed down to us by those who 
built this country, as a bulwark against tyr anny ? 

I think that I ought to mention a provision in the Javits bill, because 
I assume that that certainly will be considered by the committee. 
Congressman Lindsay has alre ady brought it up. And that is the 
provision for Government subsidy of bar associations and legal aid 
societies, when they undertake the defense of indigent defendants. 

I think that the Government subsidy of these lawyers’ organizations 
is a threat to the libe rty of the accused. It is only one step removed 
from the public defenders system. In each of those systems, the 
Government that pays the piper can call the tune. 

The payment of a lawyer on a case by case system constitutes no 
such threat, because he is only assigned occasionally, and he does not 
rely on those occasional assignments for his subsistence, and so he 
has the courage to vigorously oppose the government which pays him. 

Another threat of th: at plan for the subsidy of these defense organ- 
izations is its threat to the independence of one of the primacy 
functions of the bar. The bar associations are composed of lawyer 
The legal aid societies are founded and managed by lawyers. in 
New York. the obligation of the bar to defend the indigent is per- 
formed by the instrument that the lawyers have set up for that purpose, 
the Legal Aid Society. The lawyers sup port it in very large part 
by their financial contributions, and insofar as they do not actually 

take the money out of their own pockets, they collect the money 
from the lay public. 
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Now, where a man’s treasure is, there will his heart be also. And 
the fact that the lawyers are contributing these funds to these 
associations to a large part fosters the deep interest that they have 
in these institutions for carring out their obligations which they 
support. And that is as it should be, because it is their obligation. 
But if these associations are subsidized by the Government, the 
lawyers will tend to lose interest, and again the defense of the indigent 
will slip into the hands of the Government, which is the last place 
where it should be. 

Chief Justice Vanderbilt successfully obtained the support of the 
bar of New Jersey to his plan, under which the whole bar takes the 
responsibility for the defense of the indigent by a call to the bar to 
remain free and independent of Federal “subsidy. 

Another objection to the Government subsidy of private organiza- 
tions is the difficulty of auditing the expenditures of the funds. The 
court or the circuit conference concerned would have no way, no 
machinery, to see that this money was efficiently spent. Human nature 
being what it is, we are all pretty likely to accept handouts, and I am 
sure “that. the subsidy of these organizations would soon be popular. 
A lot of money would be spent, “and its spending would either go 
unsupervised or constitute an unbearable burden upon the courts in 
the supervision. 

I, therefore, oppose public subsidy of these defense organizations, 
the threat to the liberty of the accused, the threat to the independence 
of the bar, and finally inadequately controlled use of Government 
funds. 

To return, to sum up for the public defender scheme: It departs 
from our adversary system. It forces the accused to accept a lawyer 
appointed and paid by his opponent. It involves invasion of the 
lawyer’s duty to represent the poor. And finally, it gives the Govern- 
ment which prosecutes power over the defense of ‘those whom it accuses. 

If I may, I would like to file with the committee a speech that I 
gave before the criminal section of the American Bar Association 
last summer, which goes more fully into the question of the public 
defender system than I have in these remarks. 

Mr. Lane. We will be pleased to have that as part of the record, 
Judge. 

(The speech referred to is as follows:) 


THe PusLic DEFENDER 


Address of E. J. Dimock, New York, N.Y., U.S. district judge, before the Criminal 
Law Section of the American Bar Association, August 25, 1958 


In the English common law a criminal case was, and still is, a lawsuit between 
the sovereign and the accused. We are all familiar with the title “Rex versus 
Jones.” After the colonists had renounced their allegiance to the crown the form 
of the criminal case everywhere was “The State versus Jones” except where the 
pioneers already distrusted the personification of the State and styled their crim- 
inal cases, “The People versus Jones.” By whatever name the case was called, 
though, it remained a two-party lawsuit with the government one party and the 
accused the other. 

The successfully rebellious colonists immediately rejected the English system 
which allowed the accused to have counsel in only a few restricted matters and 
they gave the right of counsel in all cases. Where a defendant could not afford 
to hire counsel it became customary for the court to assign a member of the bar 
to represent him. The defense of the indigent was thus part of the duty of every 
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member of the bar. It was recognized that, as stated in the 12th canon of eth- 
ics, the profession was a branch of the administration of justice and not a mere 
money-getting trade, and, as stated in the 4th canon, that a lawyer assigned 
as counsel for an indigent prisoner ought not to ask to be excused for any tr‘tvial 
reason, and should always exert his best efforts in his behalf. 

In a pioneer society almost every member of the bar was qualified to undertake 
the defense of a criminal case. Since all were qualified to act, the burden of 
defending the poor which fell on any one lawyer was not great and, indeed, the 
service was not entirely without its compensations. The courthouse was the 
movie theater of those days and the opportunity given to the defense lawyer to 
become known to the spectators was worth something. The system was a good 
one for an agrarian society. In a lawsuit between the State and a citizen, a 
lawyer who owed nothing to the State stood up and gave all he had to the defense 
of the citizen. The bar carried the entire burden and carried it well. 

As the population began to concentrate in metropolitan centers, however, the 
system of uncompensated, case by case, assignment of counsel for the indigent 
began to show itself to be unfit for those conditions. The practice of criminal 
law gravitated into the hands of specialists. The courts were unwilling to assign 
cases to the unqualified lawyers so that the burden fell on the shoulders of a few. 

The first attempt to remedy this was by providing compensation for the as 
signed lawyers. From the beginning there were misgivings about a lawyer's 
accepting his fee from his client’s opponent but it Was pointed out that the lawyer 
was assigned for a single case only, that his compensation in that case was secure 
and that, if his conduct of that case displeased his paymaster, the State, the worst 
reprisal that he would suffer would be that he would receive no more assignments, 

If the bar and the people cannot be induced to provide the funds necessary 
for the defense of the indigent and we must have a public subsidy, the case by 
case assignment of counsel is, to my mind, the best system. Even in the metro- 
politan centers it can be so systematized that its chief defect, the delay involved 
in finding a lawyer to represent the defendant in each of the score or so of such 
cases that arise each day, can be largely obviated. 

To this day, however, almost nowhere in the country is adequate provision 
made for compensation of assigned counsel and their expenses. The defense of 
the indigent without compensation is an obligation of the whole bar but almost 
everywhere it is fullfilled by a small fraction without any help from the rest. 

More than 40 years ago the problem was attacked simultaneously under two 
plans neither of which was the assurance of adequate funds for case by case 
assignment. Here in Los Angeles the public defender system was instituted in 
1913. In New York City a committee of the bar associations studied the problem 
and, in 1914, reported against public support of defense of the indigent and in 
favor of privately supported organized defense. Out of that grew our present 
system in New York.’ The case of every indigent defendant in the State and 
Federal courts in New York County is assigned to the Legal Aid Society as a 
matter of course. 

The lawyers in New York have been reminded of their historic duty of defense 
of the poor and many an office counsel who couldn’t successfully put in the proof 
in an undefended civil case is proud to carry on the tradition of the profession 
by contributing to the Legal Aid Society. That has civil as well as criminal 
litigation functions and there are lay as well as lawyer contributors but the 
lawyers contribute more than enough to support the defense of the indigent. 

To one who, like me, sees and takes part in its daily operation, the system 
seems well nigh perfect. It has every good feature of the public defender 
system and none of its disadvantages. The only criticism that I have heard 
is that the Legal Aid boys get too many acquittals. Between them and the 
D.A.’s there exists that healthy hostility which seems to me to be the heart of 
the adversary system and which, by all accounts, is conspicuously absent where 
there is a public defender. I suggest to Colonel Garnett that, as a means of 
supplying the necessary hostility, defense counsel in Army courts-martial should 
be Navy officers and defense counsel in Navy courts-martial should be Army 
officers. I am tempted to go on and sing the praises of the privately supported 
legal aid society system but I think that I would be wasting your time arguing 
a case that has already been proved. I know of no one who will not admit that, 
given adequate support, the legal aid society system is better than the public 
defender system. 


1 Report on Enforcement, U.S. National Commission on Law Observance and Enforcement 
(Wickersham Commission), 1931. II The Public Defender, p. 32. 
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The problem, then, reduces itself to determining whether the disadvantages 
of the public defender system are so great as to warrant as an alternative the 
blood, sweat and tears involved in raising the cost privately. Let me then tell 
you what I think are the disadvantages of the public defender system. 

Luckily for you it is pretty hard for me to say much about it. If a man 
doesn’t agree with me when I say that a litigant whose lawyer is employed and 
paid by his opponent is at a disadvantage, I feel that I have no common ground 
with him from which I can argue. There is no axiomatic proposition from 
which I can derive my thesis because the thesis itself seems to be the axiom. 

While I believe that the privately supported defenders such as the Legal Aid 
Society in New York and the Voluntary Defenders in Boston and Philadelphia 
do a better job for their clients than the public defender offices, that is not the 
most important point. The most important point is one of statesmanship. There 
are some things that we cannot turn over to the State without surrendering our 
liberties. Is it not obvious that the last function that we should give up should 
be the defense against accusation of crime? Remember that even a traffic case 
is a lawsuit between the State and a citizen so that with a publie defender the 
State would be employing and paying its opponent’s lawyer. In the ordinary 
case like that the situation is bad enough but think of the political case. This 
country was founded as an escape from tyranny. Are we going to assume that 
no Dnglish speaking person will ever again attempt to use the power of Govern- 
ment to take away the liberties of the people? Would not Huey Long have been 
glad to be able to employ and pay the lawyers who would represent his political 
enemies? No defendant in a treason case could get an adequate defense from 
a public defender unless the public defender was ready to sacrifice his job. I 
always cite as a demonstration of that the treatment of the Cleveland lawyers 
who defended the second string Communists in a Smith Act case. The Ohio 
lawyers got up a fund to pay the best counsel available. When they actually 
got two acquittals, the first in any Smith Act case, an Assistant Attorney General 
of the United States was quoted in the press as saying that the members of the 
Cleveland Bar Association were Communist dupes. If that was the way the 
Government treated independent counsel who thwarted the prosecution of a 
political case, where would a Government-employed public defender have been 
who had had the courage to do a similar job? The ultimate in absolute power 
of a totalitarian government is control over the lawyers who shall represent 
those whom it names as its enemies. If we take one step in that direction will 
we not be unfaithful to the trust handed down to us from those who built this 
Government as a bulwark against tyranny? 

I am told that that is all theoretical, that no harm has come where the public 
defender system is in effect. If we wait for the harm to come, though, it will be 
too late. No one has yet devised a way of keeping a benevolent despotism 
benevolent. 

I am told also that American lawyers can be trusted to do their duty irrespec- 
tive of the source of their livelihood. I always cite the Founding Fathers’ provi- 
sion in the Constitution for security of the compensation and tenure of Federal 
judges as evidence of the Founding Fathers’ doubt as to the strength of character 
of Federal judges and say that I don’t believe you can trust public defenders 
any further than you can trust Federal judges. 

I am afraid that Mr. Justice Brennan will maintain a strictly neutral attitude 
today because of his position as moderator and so, in order to let you know that 
the great weight of his judgment is in the scales on the side of the angels, I 
will tell you that, at the annual meeting of the New York Legal Aid Society 
in 1957, he laid bare the dangers of the public defender plan in the following 
language: “If a citizen opposes his Government, and the lawyers for both 
parties are paid by the Government, will the citizen get that fearless and reso- 
lute representation by his counsel which history proves is essential to the proper 
administration of justice? If Government paid attorneys do this work, receiv- 
ing their salaries from the Public Treasury, will that, despite its innocence, be 
the first step, the entering wedge, leading to a subservient bar with all that such 
a bar foretells in the threat to individual liberties not alone of lawyers, but of 
everyone?” ? 

While, as I have said, the chief defect of the public defender system is its 
capacity for harm rather that any harm that it has yet done, I get a little 
tired of being told that the character of those attracted to the position is such 





2 The Legal Aid Review, vol. 55, No. 1, p. 20. 
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that we need have no worry as to their ability and their loyalty to their clients. 
They are no more paragons than the rest of us. A former elected public defender 
of San Francisco, with two of his assigned clients as accomplices, murdered one 
of his private clients.’ At the recent annual meeting of the National Association 
of County and Prosecuting Attorneys, one of the D.A.’s, who shall be nameless 
except upon application, said that the members of the staff of the public 
defender in his urban county acted like the executive committee of an associa- 
tion to increase the prison population and that during his incumbency they had 
waived jury trials in all but two cases. 

There are no statistics available to show the relative merits of the privately 
supported and publicly subsidized systems. I am willing, however, to accept 
the boast of those who favor the public defender system that there are more 
pleas of guilty under that system. That is their boast. 

Attorney General Rogers has said,‘ “If the accused had no real defense, the 
public defender would be expected honestly to advise him to plead guilty, thus 
avoiding the expense and time of an unnecessary trial.” 

Judge Lumbard has written,’ “It would save time and money.* * * After 
thorough investigation, guilty persons would be encouraged to plead guilty and 
thus eliminate the necessity for many trials.” 

Mr. Ellery Cuff, public defender of Los Angeles County, who will follow me on 
this program, says that the public defender gets more guilty pleas but says 
that that is only because defendants tend to admit more to a defender who has 
an official relationship with the court.’* 

We are told that these pleas of guilty under the public defender system which 
would have been verdicts under the privately compensated system would all 
have been verdicts of guilty. Moreover it is said that many of the pleas accepted 
are to lesser crimes than those charged in the indictment as a result of the close 
association which the public defender will have built up with the prosecutor. 

There you have the perfect picture of the working of the public defender 
system: the poor defendant admitting more to the public defender than he would 
if he were not a public official and then the public defender, armed with his 
client’s confidences, going to his close associate, the prosecutor, and the two of 
them in a cozy little session deciding what crime the defendant shall plead 
guilty of. It’s all right if you’re sure that papa knows best but it isn’t our 
adversary system. If we are going to limit the right to jury trial to rich 
defendants and turn the poor defendants over to a clinic, I think that we should 
eall it the public inquisitor system instead of the public defender system. 

The public defender’s coziness with the prosecutor is the inevitable result of 
having the State as the paymaster of both. 

Even judges have been thought to be susceptible to influence of someone who 
held power over their finances. One of the primary reasons for the establish- 
ment of the Administration Office of the U.S. Courts was to eliminate the previous 
system under which the Attorney General, the principal litigant in the Federal 
courts, controlled their budget.’ 

The Judicial Council of the United States, when it considered the Javits- 
Kefauver bill ® last fall, indignantly repudiated its provision for Federal subsidies 
of bar associations and legal aid societies which undertook the defense of the 
indigent, resting its disapproval on the ground that such subsidies were threats 
to the independence of the bar associations and legal aid societies. I agree 
wholeheartedly and [ shall never know why the Judicial Council did not, on the 
same ground, indignantly repudiate the bill’s provision for compensation of a 
public defender. 

It has been suggested that any undue influence of the appointing and paying 
body could be eliminated by putting the public defender and his staff under 
civil service. You can’t pick a capable criminal defense lawyer by giving a 
civil service examination, though. The Government has found it impossible 
to put any but the lowest ranks of its lawyers under civil service. Perhaps 


® George and Nancy Nye, “The Glass-Bottomed Boat,” 55 Legal Ald Review, 7, 8 

*New York Times Sunday magazine, Apr. 21, 1957, p. 26. 

5 New York Times Sunday magazine, Nov. 2, 1947, p. 17. 

Remarks on operating policies and practices in larger cities, at the defender section of 
the 34th Annual Legal Aid Conference of the National Legal Aid Association, Oct, 10-12, 
1956. 

7 Report of the Conference of Senior Circuit Judges, 24 American Bar Association Journal 
962: Shafroth, “New Machinery for Effective Administration of Federal Courts,”’ 25 
American Bar Association Journal 739. 
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this explains the fact that in a recent study of 50 public defenders only 5 were 
found to be under civil service.’ 

Thus I submit that the public defender system is bad statesmanship and bad 
administration of justice, but it is coming unless those who recognize its dangers 
do something about it. I used to be fairly complacent about it because the 
idea had made so little progress in its long history. The U.S. Supreme Court 
has, however, expanded enormously the obligation to furnish counsel for the 
indigent. The task has far outgrown the capacity of the means most widely 
used to perform it—the uncompensated, case by case, assignment. The politi- 
cians, who have always liked the idea of this new office to staff with those 
faithful to the party, see a chance for the realization of their hopes and have 
made the public defender plan their darling. The National Legal Aid Associ- 
ation sees a chance for an improvement on the standard charitable institution 
procedure, where A and B get together to make C do something for D, and 
seeks to substitute the State for the sometimes recalcitrant C and thus eliminate 
the blood, sweat, and tears. The association has given its blessing to the public 
defender system and State subsidy of legal aid societies. 

I used to think that State subsidy of the legal aid societies was a permissible 
solution, but the debate in the Judicial Council of the United States on the 
Javits-Kefauver bill and the Council’s disapproval of its provision for such 
State subsidy have convinced me that it is a threat to the independence of the 
defense. 

Moreover State subsidy of legal aid society defense work would tend to take 
it out of the hands of the lawyers. If the lawyers support the activity 
financially they will maintain their control of it and that is where control should 
be. The bar is the historic defense against tyranny. 

Then too the burden of defense of the poor rests logically upon the bar. The 
lawyers, because of their training, ought to recognize the dangers inherent in 
serving two masters, although I must admit that there are signs of a curious 
inversion here with the laymen sometimes showing the clearer understanding. 
For instance, the public defender of Sacramento County, Calif., has reported 
that, if additional aid is not granted, the situation will be out of hand and that 
at budgetary sessions it is “difficult for supervisors to see why the county should 
both prosecute and defend. No attorneys on board.” ” 

Besides being the group who ought most clearly to understand the danger in 
public subsidy of private defense, lawyers have traditionally been the people to 
carry the entire burden of private defense. There is no reason why they should 
be entitled to shift all or part of that burden when it becomes impossible for 
each lawyer to carry his share with his own hands. The lawyers ought to carry 
the entire burden again and set up their own legal aid societies and pay qualified 
specialists to act as deputies of the whole bar in the defense of the poor. That 
has been done in New York and it ought to be done in every big city in the country. 

We used to think that we could look to the National Legal Aid Association 
to rally the bar to the support of private defense of the poor. I suppose, though, 
that legal aid is legal aid whether it comes from private pockets or the Public 
Treasury, so I make no complaint. To fill the gap that has been opened, however, 
I advocate the foundation of a National Association for Private Defense of 
the Poor. 


Mr. Lane. Are there any questions now by any members of the 
committee of Judge Dimock ? 

Mr. Lindsay ? 

Mr. Linpsay. Judge Dimock, have you read this volume called, 
“Equal Justice for the Accused ?” 

Judge Dimock. I think I am familiar with its contents. I have not 
read every word. 

Mr. Linpsay. There is one statement in here that I suppose you 
would agree with, on the point of the independence of a public 
defender. The report says this: 


The committee’s study has indicated, however, that there is some risk that the 
public defender’s independence of action may be affected if he is appointed 


*Lee W. Meyer, “Public Defenders,” Institute of Judicial Administration, New York 
University, May 18, 1956, p. 12. 
~ Lee W. Meyer, op. cit., footnote 70, p. 36; p. 23. 
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by the trial court before whom he practices. The court is also of the opinion 
that a risk of improper political influence exists where the defender is elected 
or appointed periodically, whether directly or indirectly, by an elected official 
or any Official subject to political control. 

But then it goes on, and it concludes this way; and my question is 
whether you would agree with this conclusion: 

The public defender is effectively protected from such influences if he has tenure 
and if he is selected by a body other than the trial court, such as, for example, 
an appellate court, or through a civil service examination, and in turn is given 
complete freedom to select his own assistants. An advisory board may also 
be effective in securing this end. 

The question that I have is whether you would find these proposed 
bills palatable if those amendments were included, or, indeed, whether 
you think those amendments have any value at all. 

Judge Dimock. I think they have some value. I think they are 
palliatives. I do not think that it is possible to obtain trial lawyers 
of the caliber that are needed in this extremely important life- and- 
death matter, the defense of the indigent, by civil service examination. 

Of course I think that the appointment should be completely di- 
vorced from politics, if possible. 

About tenure, I feel very much as I do with respect to civil service, 
because once you get somebody in there, and he just stays on, again 
you are putting the life of someone into the hands of somebody who, 
just by the fact that he got in, is given the power of life and death, 
really, over him. Certainly the appointment of the public defender 
by the trial justices before whom he practices is bad. And you can 
get one jump away by having it done by the appellate judges. But 
as far I am concerned, I can imagine, as a trial judge, being very 
much influenced by being able to carry my views to the appellate 
court if I felt seriously that a man was not doing what I conceive to be 
his duty, as the public defender. And I would expect, even though 
they ought not to, perhaps, my views to have some effect on the appel- 
late court. 

Mr Cantu. Judge, I just have one question. I gather that you 
support the Whitener bill, but that you oppose Federal subsidy by any 
method whatsoever. 

Judge Dirmock. No. That is not quite right. I oppose Federal 
subsidy of the lawyers’ organizations. I think if the Federal Govern- 
ment is going to pay anything, it should be paid directly to the lawyer 
who is doing the work. And I do not oppose, in fact I advocate, a 
provision under which the Federal courts may pay the lawyers whom 
they appoint. I am forced to appoint some of these lawyers 

Mr. Cant. In other words, you think there ought to be a fund 
established by the Federal Government, to be paid out by the court 
itself, in sums which the court feels proper under all the cireum- 
stances ¢ 

Judge Drmock. I think that is essential. 

Mr. Lane. Judge, with regard to your opposition to H.R. 4185 and 
H.R. 4609, those bills go on to say that whenever a district judge is 
satisfied, may appoint a public defender, or as Mr. Olney suggested, 
personnel. Do you think there would be any hesitation on the part 
of the judges of those courts in going ahead and appointing those pub- 
lic defenders, or do you think they will welcome the opportunity to 
create a nice position ¢ 
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Judge Dimock. I would not oppose the bill if I thought that the 
judges would not act under it. I think they would act under it. I 
think there is no reason in the world why we should assume that every- 
body in the Federal service is an archangel. 

Mr. Lane. Thank you very much. 

Mr. Asumore. First I want to commend you for your statement, 
Judge. I think it is a masterful statement on the subject. 

Do you know how many years bills of this type have been before 
Congress? What a long period of time they have been attempting to 
pass a public defender bill? 

Judge Dimocx. I think Mr. Olney said they had been here for 22 
years. I am not sure, but I think that is what he said. To my 
aon AE ll they have been going on for 10. 

Mr. Asumore. Do you attend the Judicial Conferences? 

Judge Dimockx. Yes. My vote against the public defender at the 
Judicial Conference was the only one, Congressman Ashmore. 

Mr. Asumore. | am not trying to be personal, but I wanted to make 
it known, if it was true, that you know what they are going about and 
what they have considered, and you have been there, and you were 
opposed. 

Faden Dimock. Yes. I was a member of the Judicial Conference 
which voted in favor of this bill. 

Mr. Asumore. What reasons do you assign, having attended these 
Conferences, and being one of the Federal judges, for the fact that 
the judges that make up the Conference seem to be rather strongly 
in favor of a public defender bill ? 

Judge Dimock. I think it is because, except in New York, Boston, 
and Philadelphia, they have had no experience with an efficient or- 
ganization of lawyers to carry the thing out. They are disgusted 
with the results that they are getting by the uncompensated assign- 
ment of counsel in a great many cases. And I have never been able 
to convince them that it was worthwhile to go through the blood, 
sweat, and tears of collecting the money from the bar and the public 
and having this thing controlled by the bar. 

Mr. Asumore. Is it not very definite in your mind—that is the 
impression I get from your statement—that there just necessarily 
would be a conflict of interest between a public defender and the 
Government, or the rights of the defendant and the Government? 

Judge Dimock. It seems merely a matter of geography and seman- 
tics whether this man who has an office in the courthouse in called a 
public defender or whether he is part of the district attorney’s staff. 
There he is—in the same building. The calendar is called. Here 
are these two men who stand up. And all are answered by the U.S. 
attorney, and half are answered by this same man. And here is this 
poor, ignorant Puerto Rican brought in there, who knows nothing 
about it, and he is told that this fellow, who seems to be part of this 
great crushing machine that is down on him, is supposed to be repre- 
senting him. And it is quite important not only that there should be 
actual single purpose in representation but that the public should think 
that they were getting representation which was loyal only to them. 

Mr. Asumorr. Both the prosecutor and the Government are paid 
by Government funds. One is prosecuting and the other is defending 
the man. 
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Mr. Lane. Mr. Kasem? 

Mr. Kasem. I would like to ask a few questions. Judge, you are in 
the Federal court in New York City. Isthat right? 

Judge Dirmock. That is correct. 

Mr. Kasem. Did you ever sit on the State bench ? 

Judge Dimock. No. 

Mr. Kasem. Have you ever done any amount of criminal defense 
work ? 

Judge Dimock. Almost none. 

Mr. Kasem. And have you ever served as a prosecutor ? 

Judge Dimock. No. 

Mr. Kase. I think that is all I have to ask. 

Mr. Lane. I thank you, sir, for coming before us today, and I 
appreciate your statement. 

Judge Drmock. Thank you very much. 

Mr. Lane. At this time I would like to insert into the record a 
statement that the committee has received from Francis W. Hill, chair- 
man, subcommittee, public defender, Committee of the District of 
Columbia of the American Bar Association Committee on the Im- 
provement of the Administration of Justice, signed by Francis W. 
Hill, chairman. That will become part of the record at this point. 

Secondly, I have a letter here from President Ross L. Malone of 
the American Bar Association in reference to these bills here, H.R. 
4609 and H.R. 4185, particularly, in which he supports those two bills 
but takes no position as between the per diem of $35 fixed by H.R. 4185 
and the per diem of $50 fixed by H.R. 4609, Mr. Udall’s bill. 

So, if there is no objection, both of those pieces of correspondence 
will become part of the record at this point in the record. 

(The statement and letter referred to are as follows:) 
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STATEMENT BY FRANCIS W. HILL, CHAIRMAN, SURCOMMITTEER, PURLIC DEFENDER 
OF THE DISTRICT OF COLUMBIA COMMITTEE OF THE AMERICAN BAR ASSOCIATION 
COMMITTEE ON THE IMPROVEMENT OF THE ADMINISTRATION OF JUSTICE, HON. 
ALEXANDER HOLTzOFF, CHAIRMAN 


Beginning in 1936, the American Bar Association has been interested in the 
defense of indigent persons charged with crime, and has, on numerous occasions, 
indicated its interest in the public defender system. 

In 1939, a resolution was adopted by the house of delegates which approved 
“in principle, the establishment of a system of public defenders in the Federal 
courts” (64 A.B.A., Rept. 104, 209). 

In 1942 the report of the standing committee on legal aid work referred to 
the Kefauver bill (a public defender bill), H.R. 6628, February 18, 1942, with 
approval (67 A.B.A., Rept. 208). 

In 1944, the house of delegates adopted a resolution approving in principle, 
H.R. 4290 relative to the appointment of compensated counsel for impoverished 
defendants in certain criminal cases (69 A.L.R., Rept. 185, 251, 252). 

Our subcommittee made an exhaustive study of the problem presented in 
connection with the defense of indigent charged with crime and made a 
unanimous report to the full committee approving the public defender system. 
The committee, then headed by the late Chief Judge Laws, adopted a resolution 
approving the report of the subcommittee. 

The two pending bills, H.R. 4185 and H.R. 4609, both provide needed legislation 
in connection with the defense of the indigent charged with crime; both bills 
give alternative relief; they provide that the court may appoint a _ public 
defender or may appoint assigned counsel with compensation. 

In the District of Columbia our district court is, in effect, a State court as 
well as a district court. We have a number of habeas corpus proceedings, 
many of which arise in connection with persons confined in St. Elizabeths. As 
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you know, Federal prisoners throughout the United States suffering from 
mental disturbances may be committed to St. Elizabeths. Our court of appeals 
has held that where these persons are indigent and do file habeas corpus pro- 
ceeedings they are entitled to legal representation. 

Mr. McMillan has introduced H.R. 5889, which is sponsored by the Judicial 
Conference for the District of Columbia Circuit. This bill is a public-private 
concept, designed for the special problems in the District of Columbia. 

Chief Judge Prettyman, by letter of May 1 to Hon. Thomas J. Lane, points 
out that there is no conflict between the McMillan bill which provides needed 
relief for the problems peculiar to the District of Columbia and the two bills 
before this Committee which provide relief needed in the U.S. courts generally. 

The system of lawyers volunteering their services worked well when our 
population was small—just as does the system of the volunteer fire department. 
We have become a big nation; our cities have become large and the criminal 
cases have increased tremendously. In the District of Columbia assignments 
in criminal cases, including habeas corpus cases and cases arising under section 
2255, assignments are being made annually as follows: In the district court, 
about 1,300; in our court of appeals, about 400. 

Though these bills do not apply to our municipal court or our juvenile court, 
yet to give a more complete picture of the problems of the District of Columbia, 
I might add that there are about 7,000 assignments being made in the municipal 
court and about 110 assignments being made in the juvenile court; there are 
likewise about 1,200 assignments being made in our district court in mental 
health cases. Our problem is tremendous. We have become large and complex— 
we have a full-time fire department and we should have a full-time public 
defender office. 

Some critics say we should not have one office of the Government prosecuting 
and another defending—that one will become subject to the other. This is not 
sound. We do have one office of the Government prosecuting and another 
office acting as the court. Bach is independent of the other and neither is 
subject to the other. 

Our caseload is too great to depend upon the volunteer system; the payment 
of fees to lawyers on a per case basis gives but little help, except to the lawyer. 
We need an organized staff, set up on a modern office basis, to handle our 
great load and to make justice available to the indigent. 


AMERICAN BAR ASSOCIATION, 
Chicago, IU., May 2, 1959. 
Re H.R. 4609 and H.R. 4185. 
Hon. THOMAS LANE, 
Chairman, Subcommittee No. 2, House Judiciary Committee, 
Washington, D.C. 


DEAR CONGRESSMAN LANE: I am advised that your subcommittee of the House 
Judiciary Committee will shortly commence consideration of H.R. 4609 and 
4185, both of which are bills which would authorize payment of compensation 
for assigned counsel defending criminal cases in the Federal district courts. 

As you know, the house of delegates of the American Bar Association, and 
between its sessions the board of governors of the association, has the power 
to determine the policy of the American Bar Association with reference to 
proposed legislation. 

In May 1958, the board of governors, on recommendation of the standing 
committee on jurisprudence and law reform, adopted a resolution approving 
H.R. 108, 85th Congress, or legislation to like effect. 

It is my understanding that H.R. 4185, 86th Congress, is identical with H.R. 108, 
85th Congress, and that H.R. 4609 differs only in that the proposed rate of 
compensation is increased. i 

Under these circumstances, I am authorized to advise you that the American 
sar Association approves and urges the enactment of one or the other of these 
bills. It takes no position as between the per diem of $35 fixed by H.R. 4185 and 
the per diem of $50 fixed by H.R. 4609. Will you please record the approval 
of this proposed legislation by the American Bar Association, and its recom- 
mendation that such legislation be enacted. 

Cordially yours, 
Ross L. MALONE, President. 
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Mr. Lane. I am further inserting in the record a letter from Chief 
Judge E. Barrett Prettyman of the U.S. Court of Appeals for the 
District of Columbia Circuit which indicates that there is no conflict 
between the provisions of H.R. 4185 and H.R. 4609 now pending before 
this committee and the bill H.R. 5889 pending before the District 
Committee which provides for the representation of indigents in the 
local courts of the District of Columbia. 

(The letter referred to is as follows:) 


U.S. Court or APPEALS, 
DISTRICT OF COLUMBIA CIRCUIT, 
Washington, D.C., May 1, 1959. 
Hon. THomas J. LANE, 
House of Representatives, 
Washington, D.C. 

Dear Mr. CHAIRMAN: I understand you have before your subcommittee the 
bills (H.R. 4185 and H.R. 4609) which would provide for public defenders in the 
U.S. district courts over the country, and that these bills will shortly come on 
for hearings. We have before the District of Columbia Committee a bill (H.R. 
5889), introduced by Mr. McMillan, which would provide for the District of 
Columbia a board of seven trustees, to be appointed by the chief judges of the 
courts in the District, which board would direct the employment and the work 
of the staff of full-time lawyers for the representation of indigents in criminal 
cases in all the courts in this jurisdiction. This bill is sponsored by the Judicial 
Conference for the District of Columbia Circuit. It is a public-private concept, 
designed for the special problems in the District. 

A very natural question is whether our bill (H.R. 5889) is in conflict with the 
bills before your subcommittee, insofar as the District of Columbia is concerned, 
This note is to advise you there is no conflict; the general public defender bills 
now before you do not reach our problem here in Washington. We earnestly 
bope that Congress, enacting general legislation suitable for the U.S. courts 
generally, will also provide for our special situation. 

Our problem in the District of Columbia differs from the problems in the other 
Federal courts. In the first place our court of appeals and district court, as 
you know, have a dual jurisdiction, local and Federal. In the second place we 
have other courts, the municipal court of appeals, the municipal court, and the 
juvenile court, which, although they deal with local cases, are Federal in that 
they are created and governed by statutes passed by the Congress. In the third 
place, because of the foregoing the number of cases in which indigents must be 
represented in our various courts vastly exceeds the number of such cases in 
any other Federal district; our designations of counsel in these cases will total 
some 7,500 a year, the great majority of them in our strictly local courts. That 
ours is a different problem is agreed to by everyone, I think. For example, the 
Judicial Conference of the United States, when it approved the public defender 
bills now before your subcommittee, also passed another resolution, which 
recited that the problem of the representation of indigents in the District of 
Columbia has reached a critical state and urged the preparation and enactment 
of legislation dealing with this problem. 

I write you merely to forestall any misapprehension that H.R. 5889 is a bar 
to H.R. 4185 and H.R. 4609, or vice versa. The bills before your subcommittee 
would meet part of our problem, that is, the problm in the district court, but 
we need provision for representation of indigents in our local courts also; indeed 
the chief and most critical part of our problem is in these local courts. 

With great respect, I have the honor to be, 

Very sincerely yours, 
E. BARRETT PRETTYMAN. 


Mr. Lane. The next witness this afternoon is Attorney Orison 
Marden, representing the National Legal Aid and Defender Associa- 
tion and the Association of the Bar of the city of New York. 
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STATEMENT OF ORISON MARDEN, ESQ., NATIONAL LEGAL AID & 
DEFENDER ASSOCIATION AND THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


Mr. Marven. Mr. Chairman and gentlemen of the committee, I am 
a practicing attorney in New York City. I am president of the 
National Legal Aid and Defender Association, on whose behalf pri- 
marily I appear here. I have also been asked to appear on behalf of 
the Association of the Bar of the City of New York and on behalf of 
the Legal Aid Society of New York. 

What I have to say will be primarily on behalf of the national 
association, although I believe the views I express are in substance 
also the views of the Legal Aid Society in New York City and also of 
the Association of the Bar. 

The national association is composed of public defenders in various 
parts of the country, of voluntary defenders, of legal aid societies 
which furnish free services for the indigent in civil cases as well as in 
criminal cases, and many individual lawyers, I think some 1,500 in 
number, who are interested in the legal aid movement and wish to 
take part in it. And so I fear that in appearing here we are more in 
the role of amici curiae than we are as proponents of any particular 
type of defender service or in connection with any particular legisla- 
tion. In fact, we are not permitted under our charter to propose leg- 
islation or to lobby for it. 

We have two main functions. The first is to coordinate, so far as 
possible, and establish standards for, some 300 legal aid offices and 
defender services spread around the country. And to that end, we 
have an annual conference. We have committees of various kinds, 
working committees, during the year. We have publications. We 
have minimum standards. And we do our best to elevate and pro- 
mote the efficient running of these organized services around the 
country. 

Our second function, in which we have been partners with the 
American Bar Association for some years, is to interest leading citi- 
zens in the cities and counties which lack these important services to 
look into them and to set them up. We have never taken the position 
that the services on the criminal side should be by public defender or 
by private defender. It has been our position that the exact form of 
organization is a matter of local concern, to be decided in the light of 
local conditions and local opinion. 

Three years ago, in association with the Association of the Bar, a 
joint committee attempted to make a qualitative study of the various 
types of defender systems in use m this country and to come up with 
some recommendations. We had a very distinguished committee, 
which included the late Chief Judge Parker. The conclusions of 
that committee were unanimous. And they are set forth in “Equal 
Justice for the Accused,” published by Doubleday & Co., which has 
been referred to earlier today. 

May I just read into the record the six very simple and direct stand- 
ards that we think govern the establishment of any system required 
to defend indigent accused in at least the urban centers. 
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First, the system should provide counsel for every indigent person 
who faces the possibility of the deprivation of his liberty or other 
serious criminal sanction. 

Two, the system should afford representation which is experienced, 
competent, and zealous. 

Three, the system should provide the investigatory and other 
facilities necessary for a complete defense, 

Four, the system should come into operation at a sufficiently early 
stage of the proceedings so that it can fully advise and protect and 
should continue through appeal. 

Five, the system should assure undivided loyalty by defense counsel 
to the indigent defendant. 

Six, the system should enlist community participation and 
responsibility. 

It is our belief, gentlemen, that those standards must be met, no 
matter what the type of system. And we believe, based on many years 
experience among our membership, that they can be met under a 
public defender system, under a private ighenier system, and under 
a system which we sometimes refer to as a mixed public-private system. 

We sit around the table, our working legal aiders, our working 
defenders, frequently, over the years, with the public defenders of 
California. The attorneys in the Legal Aid Society of New York 
City, which have been praised so highly, and deservedly so, by Judge 
Dimock, are completely sure, as I am, that there is no difference in 
loyalty or zeal or competence between the public defender and the 
private defender, or where the system has been set up properly, where 
the man isa good man, and he has the independence that every lawyer 
should have in defending a complaint. 

Now, in our study, we have set out the ways in which we think the 
loyalty and independence of both the public defender and the volun- 
tary defender can best be assured. 

There are entirely practical ways, in our opinion, to do so, and it is 
our overall feeling—as has just been brought out, we have had this 
legislation pending, this proposed legislation, for some 22 years, in 
the Congress. In all that time, there have been literally thousands 
of persons accused of crime in the Federal courts who have not, in 
our judgment, in many instances, had the representation that they 
were entitled to have and should have had to assure the equality of 
justice that we boast of. 

Now, it is time, we think, that we all came to grips with this problem 
and tried to solve it. 

Now, we can argue about this particular provision, that perhaps it 
should be changed slightly, or that particular provision should be 
out or in; but I think the important hie really, is for us te get on 
with the show and get some kind of legislation, some kind of defender 
system, before the ‘Federal courts, which can be experimented with, 
of course. There will be ch: anges made, changes required over the 
years. The important thing is to get it started and not have the 
language as it has been for these m: ny years. 

Now, it seemed to me that, rather than prepare a weighty tome 
which would be largely repetitious and largely perhaps ‘irrelevant 
to the questions that ‘have been asked here, it would be better for me 
to make a brief presentation and then to file with counsel for the 





REPRESENTATION FOR INDIGENT DEFENDANTS 55 


committee—and I have discussed this with him—a memorandum 
covering the points that have been raised here. And with leave of 
the committee, if I may, I propose to do that. 

Mr. Lane. We will be glad to have you do that, Mr. Marden. 

Mr. Maren. Now just a few more points. 

Judge Dimock and I have debated this question of the public de- 
fender versus the private defender on several occasions. He is one of 
my closest personal friends, and I have the greatest admiration for 
him. 

May I say that in the entire legal aid movement throughout the 
country, I know of practically no one who shares his views on this 
question. 

Now we can get theoretical about it and say that with the prosecutor 
paid by the Government, the defender paid by the Government, some 
poor defendant may think that he will be caught between the two 
and will not get loyal representation. In practice, that does not 
happen. It does not happen. 

Mr. Asumore. How do you know it does not happen ? 

Mr. Marpven. Well, I am just about to give an example. 

Mr. Asumore. I am an old prosecutor, and I have talked to a lot 
of lawyers who were defending. ‘That is the reason I ask you: How 
do you know it does not happen—not that I am disputing your word, 
but just back it up, now, if you can, from practice. 

Mr. Marpen. Y es, sir. Just on the basis of my personal observation 
and the observation of many legal aiders that I have come to know 
in some 20 years in this field, in the American Bar Association Com- 
mittee on Legal Aid Work and in the national association. 

Now, in the very courthouse where Judge Dimock sits and where 
the Legal Aid Society, of which we are very proud, in New York, 
undertakes the defense of indigent persons, their office is right in the 
courthouse. I have talked with assistants, with the attorneys on the 
staff, and asked their opinion, as to whether in their judgment it 
would make any difference, particularly to the very ignorant defendant 
who is accused of crime, whether they were known as the Legal Aid 
Society or the public defender office. And I have been told on each 
occasion that I have asked that question that they thought it would 
make no difference whatsoever. In fact, they are sometimes referred 
to as public defenders by the persons accused of crime. 

This thing really gets down to the problem of providing lawyers 
in the places where ‘they are needed at the times they are needed. 
And it requires lawyers who are competent and zealous. And in the 
larger places, it is impossible, in our judgment, to obtain that kind 
of ‘representation except by some organized service. It can be a 
public service. It can be a private service. 

The difficulty with the private service is that in very few places 
have we been able to get the public to get behind it enough to give it 
the financial support that is essential to setting up the office. = 
New York City, we have been quite successful, although last yea 
we had a deficit. Philadelphia ba hav ing a very difficult time sneieille 


ing their voluntary defender association. Boston is having a very 
difficult time. 

I think the time is coming, gentlemen, when even the private organ- 
izations will have to look for some help, if they are to really cover the 
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field. And under recent decisions of our courts, the need for counsel 
in the Federal courts is increasing almost daily. 

Some questions have been raised about indigency, how to determine 
indigency. Really, it is not a difficult problem. 

One very interesting method used in Alameda County is, in a doubt- 
ful case, where, despite the appointment by the court and interroga- 
tion by the defender, there is doubt as to whether the man is indigent, 
he is turned over to a panel of lawyers who handle criminal cases, 
and in effect they are told, “If you feel that he is able to pay a reason- 
able fee for the services, we will decline. If you feel that he is not, 
then we will defend.” 

That is one method that is used quite frequently. 

But actually, as a practical matter, there is little difficulty in estab- 
lishing the fact of indigency where really experienced questioning 
is done. And of course it is done despite assignment by counsel. A 
legal aid defender association or legal aid society will question the 
man and investigate the man before ‘they will assign the case. In no 
situation does a defender organization or legal aid society attempt to 
compete with the private bar. 

Now, there are one or two points perhaps I might mention with 
respect to the specific legislation before the committee. Both H.R. 
4185 and H.R. 4609 represent legislation that has been in the House 
for a long time and considered in the Senate and seems to have 
substantial support. 

My own feeling is that it would be far better to have legislation of 
this type enacted by Congress, even though many of us would like to 
see specific amendments made, than to have no legislation at all. 

There are, however, a number of points that perhaps could be 
cleared up and perhaps might be acceptable. Several have been 

raised here this morning. 

One is the appointing power of the public defender. I would cer- 
tainly agree that it is preferable to have someone other than the 
district court appoint the defender. And the court of appeals is 
probably the right appointive power. 

Another point is the assistants that the defender should have. 
There is no specific provision-in the bill for investigators. And inves- 
tigators, as all lawyers know, particularly in criminal cases, are some- 
times as important, perhaps more important, than legal assistants. 

Then I would think that the defender himself should be the one to 
appoint his assistants. As a matter of administration, it would seem 
to be a wise move. 

Another question, raised by Congressman Lindsay, is the matter of 
tenure. Again, that contributes to security and contributes to 
independence. 

The salary provisions, very frankly, seem to me to be on the low side. 
And perhaps they should be increased. 

The provision for compensating counsel, in instances where a public 
defender is not appointed—again, the rates seem not to have taken 
due regard to inflation. And the ceiling of $5,000 for any fiscal year 
for payments on such appointments would seem to be on the low side. 

A question has been raised about the appointment of legal aid 
or defender attorneys under this provision. It has been our view, 
in New York, that under this legislation, as drawn, the district judges 
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could appoint the attorneys on the legal aid staff, and it has been our 
further thought that any compensation allowed to them would be 
turned over to the Legal Aid Society. 

A similar situation has come up in the city of Cleveland, although 
it has not been implemented, and a Treasury ruling has been obtained 
there to the effect that in such instances compensation paid to legal 
aid attorneys would not be considered as income to them where turned 
over to a charitable corporation. 

Now, the matter of optional provisions which would permit a 
district court in a particular district to utilize the services of an 
existing or future legal aid society or defender service has also been 
mentioned. Ideally, I think it would be an excellent provision. 

This legislation will be nationwide. There are some sections of 
the country which, for ideological reasons, perhaps, or because of local 
conditions, or because they are well satisfied, as we are in New York, 
with the services of a voluntary association, would prefer not to have 
the public defender. 

In those instances, it seems to me entirely logical that the district 
court or the administrative office should have the option to contract 
with a private group or organization to supply the services that 
would otherwise be rendered by a public defender if appointed. I 
do not look on it as a grant or a handout by the Federal Government. 
It would simply be payment for services rendered in the same way 
that there would be payment for services rendered in the case of 
individual counsel or in ~ case of a public defender. 

After all, all we want, really, is the end result—that lawyer in the 
courtroom, competent “id ze% ees when he is needed. How he gets 
there is a secondary thing, and I think it is important that local 
conditions and local wishes be observed wherever possible. 

Mr. AsHmore. In other words, you are not opposed to the Whitener 
bill. You just think the other ones are best. Is that right, Mr. 
Marden ? 

Mr. Marpen. The Whitener bill would, I think, be fine, Congress- 
man, in the rural sections of the country. It would be fine if we 
had an unlimited treasury. In the larger cities it just is not practical 
to get individual lawyers to handle cases. 

Mr. Asxore. It would be practic: al if the judge says, “Mr. Smith, 
you handle this case.” Then he will handle it. 

Would it not cost far less on that method than to set up a system 
of public defenders, where you have numerous lawyers doing nothing 
but defending and investigating staffs and things of that kind? One 
of my reasons for being for the Whitener bill is because I think the 
cost would be far less than the public defender system. 

Mr. Marpen. In the neighboring State of Maryland, there is pro- 
vision for payment of counsel in capital cases. That is a rather fre- 
quent provision in the States. I do not recall the exact figure, but I 
think it may be referred to in this report, but the cost of assigning 
counsel in capital cases only is at least equal to what it would cost, in 
our judgment, to set up an organized defender service in the city of 
Baltimore. I am just talking of the city of Baltimore, to handle all 
cases, 

Mr. Asumore. I do not intend for the judge to pay the attorney 
what he would get if he went out and hired the best lawyer in town. 
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I am leaving it up to the court to use his discretion on that. I think 
what is provided here is low, but that I think should be left in the 
hands of the presiding judge. 

Mr. Marpen. These are full-time jobs for a number of attorneys. 
That just cannot be avoided. I am sure Judge Dimock would say so, 
In New York, if we did not have the legal aid attor neys in the court- 
house all the time, the assignment of individual counsel, trying to get 
them on the telephone and pulling them into the courthouse, would 
be such that the whole machinery of justice could not function in a 
large city as it should function. 

Mr. Asimore. I have never seen a lawyer refuse to come over when 
the judge sent for him. 

Mr. Lane. The only thing, Mr. Marden, is that you cannot com- 
pare New York with the other sections of the country. You are in 
a different category -. 

Mr. Marpen. Well, I agree, Mr. Chairman. But I think that the 
situation is no less acute In many parts of the country. And where 
you can set up an organized service, with men who really know how 
to handle the type of cases that come in, you will not have the inter- 
minable delays and the time of the judge will not be spent in trying 
to persuade or argue or coerce lawyers into taking these cases. They 
know their business. They know what is admissible and what is not 
admissible. And the whole machinery of justice moves much ae 
much more fairly, and it is far cheaper for the public in the end, 
our judgment. 

Mr. Lane. Mr. Marden, how are you going to handle this situation 
at the top of page 2 in H.R. 4185? Mr. Olney suggested that we 
strike out the word “clerks” and put in “may appoint necessary per- 
sonnel as may be approved by the Director, Administrative Office of 
the U.S. Courts.” Who is going to take care of that situation? How 
are we going to limit that? Because after all, I am aware that the 
public defender will need, as Mr. Ashmore said, investigation person- 
nel, secretarial hire, maybe a law clerk, maybe a clerk of some other 
kind. What do you think about that section there? 

Mr. Marpen. I could give you my own experience in New York. 
At the moment, in the southern district of New York, we have the 
equivalent of two and a half lawyers full time operating in that court. 
Half of one lawyer is operating also in the State courts. Those law- 
yers also have theuse of three investigators that the Legal Aid Society 
maintains in a central place. How much use they make of the inves- 
tigators, I do not know. But I assume that a single investigator 
would probably be sufficient for the southern district of New York. 

Mr. Lane. Is that defender right in the court? Is his office right 
in the courthouse ? 

Mr. Marpen. Right in the courthouse. 

Mr. Lane. And the Government pays the expense, I assume, to take 
care of that office? 

Mr. Marpen. The Government pays the rent of the office. 

Mr. Lane. And the telephone and the custodial expense, and so 
forth, and so on? 

Mr. Marpen. That is right. 

Mr. Lane. Then on the top of page 3 it says: “He shall also be 
reimbursed for expenses necessarily incurred by him in the perform- 
ance of his duties.” 
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What would that expense amount to? Would the public defender 
say, “It was part of my expense. I need a library here. I need some 
furniture, and all that”? Would that be some of the expense? Or 
some place else would the library and the expense of fitting up the 
oflice be taken care of? 

Mr. Marpven. I suppose in a courthouse there is always a library, 
and another library might very well not be needed. 

Mr. Lane. We find in the workings of this committee that every 
time we create a judgeship, we always have to give him his law li- 
brary, and I suppose the public defender would feel as if he ought 
to have one, too. 

Mr. Marpen. I suppose this provision is intended to be elastic. For 
example, there is provision here for the appointment of part-time 
public defenders in the less busy districts. And he might not even 
have an office, I suppose. 

Mr. Lane. Sometimes part-time positions and temporary judge- 
ships become permanent. Do you not find that follows ¢ 

Mr. Marpen. | think those considerations, Mr. Chairman, pervade 
every place, high or low, and we are dealing with human beings, and 
we have to do the best we can. 

Mr. Lane. Thank you very much, Mr. Marden. 

There is a question by Mr. Henderson. 

Mr. Henverson. Just one: The salary that is set forth in the Udall 
bill and the Celler bill is $10,000 per annum, is it not? Does your 
experience indicate that in your area of the country such salary 
would be inviting to high caliber type attorneys ¢ 

Mr. Marven. Well, I think you could get a dedicated person to 
take the job, yes. It certainly 1s more difficult to get a good man in 
a city like New York or Philadelphia at $10,000 than it would be in 
perhaps other places, where the cost of living is not so high. 

I would think there would have to be some discretion in the district 
court and the administrative office with respect to these salaries. The 
ceiling of $10,000 seems to me to be somewhat low. 

Mr. Hrnprerson. You believe that to be inadequate for some areas? 

Mr. Marpen. For some places, yes. 

Mr. Lane. Mr. Lindsay had a question. 

Mr. Linpsay. I just wanted to say that Mr. Marden, one of our dis- 
tinguished lawyers in New York City, and Judge Dimock, one of the 
most distinguished judges of the area, have ‘performed a distinct 
public service by coming here to advise us on this very important 
matter. 

Mr. Lane. Both are experts on this subject matter, and we value 
their opinion. 

Now there is a question by Mr. Kasem. 

Mr. Kasem. I did not want to detain you over long, but on what 
appears to be an important point to me, you expressed an opinion, 
Mr. Marden, that the court ought to be free to contract with a private 
group. By a private group, 1 suppose you mean one that is engaged 
In public work, a benevolent society type, to provide these defenses. 
You would not be in favor of allowing the court to contract with a 


private organization to provide for prosecution, would you ¢ 
Mr. Marpven. No. 
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Mr. Kasem. Does it appear to you that they are directly analgous! 

Mr. Marven. Well, Shave in mind, Congressman, a very practical 
situation. We have this excellent organization that Judge Dimock 
has spoken of in my hometown, and it would be a shame to lose them. 
The judges like them, they have gotten used to them, and they think 
they render a marvelous service. 

Mr. Kasem. You are speaking on behalf of a national association 
that operates throughout the United States, and we must not over- 
balance it with the New York picture. 

Do these services completely take care of the situation ? 

Mr. Marpen. In the Federal court ? 

Mr. Kasem. In New York, let us say. 

Mr. Marpen. In the Federal court, yes. In all the State courts 
within the city of New York, no. Weare each year trying to improve 
our service and complete it. 

Mr. Kasem. Do you have what we generally call the indigent panel 
in New York, a Federal court indigent panel? Is that the way you 
work it there? 

Mr. Marpen. No. We have a paid staff. We have a budget of 
over a half million dollars in New York City, both civil and criminal. 

Mr. Kasem. You in effect, then, do have a public defender’s office 
that is privately financed. That isthe only difference? 

Mr. Marven. Exactly, sir. 

Mr. Kasem. Do you know of any other that exists in the United 
States, besides the New York one ? 

Mr. Marben. Philadelphia and Boston. 

Mr. Kasem. They have paid staffs? 

Mr. Marven. They have paid staffs. 

Mr. Kasem. And these fellows are specialists, working at it all the 
time ? 

Mr. Marpen. That is right. 

Mr. Kasem. All right. Now, the other item about cost, that Con- 
gressman Ashmore has presented: These fellows do handle a tremen- 
dous amount of work; do they not? It has been my observation, 
in California, that Iam always amazed how much one skilled deputy, 
who knows the court and its procedures and everything, can handle, 
and never shortchange the defendant, as compared to the other sys- 
tems, where there is a great deal of rigmarole, as you pointed out, 
going through, in appointing a counsel, and then he very frequently 
may not be a counsel who is skilled in criminal work, and he may 
very frequently be a counsel who feels that he has been entrapped by 
his unfortunate appearance in court that day. 

Now, going to the question of part-time public defenders: Would 
you prefer that system? Iam going to use the term “public defender” 
to describe that situation where you have a person whose job it is to 
take care of that, rather than appointments helterskelter around the 
place. Now, would you prefer in a county or district that had less 
than enough work for one man, the ap pointme nt of a part-time publie 
defender or a privately flnanced part-time public defender, over the 
court appointment of counsel? 

Mr. Marpen. I think that would depend on the bar, the local bar, 
and the local feeling about the thing. If they are good lawyers, 
accustomed to handling criminal cases, the court might very well con- 
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clude that in his district it would be better to make individual appoint- 
ments. Perhaps the volume is not very great. So you do not have 
the urgency to keep having counsel in court when they are needed. 
He might very well conclude that that is better for his district than 
to have a part-time single practitioner. Another district might feel 
another way. 

Mr. Kasem. Do you feel that if we were to adopt or inaugurate 
legislation that would provide for varying systems from district to 
district throughout the United States, some full-time public defender’s 
office, some part-time, some financed privately, some financed by the 
Government through court appointments, some volunteer groups, 
and so on, the result would not be a different branch of justice for the 
indigent defendant from district to district within the United States? 

Mr. Marven. Well, again, Mr. Congressman, we are dealing with 
human beings. And there are good lawyers and lawyers that are not 
so good. 

Mr. Kasem. Perhaps I should say a difference in representation. 
Of course, I refer to differences in representation arising out of the 
different systems employed, rather than the differences of human 
beings, which we cannot legislate away. 

Mr. Marpen. I sincerely think that it makes very little difference, 
if the human equation is good and there is independence and good 
controls by the local bar association, supervision, and so forth. 

Mr. Kasem. In other words it does not appear to you that the 
variation in formula from district to district would in itself be a 
serious detriment ¢ 

Mr. Marpen. Personally, I would prefer it, because I think we 
are experimenting here, and I think we want to see what is best overall. 

Mr. Kasem. I think your point is very well taken. And thank 
you very much. 
~ Mr. Lane. Mr. Henderson has a question. 

Mr. Henperson. We were talking about the $10,000 salary limita- 
tion. Would you have any objection, on a comparison basis, to telling 
us what your full-time people in the Legal Aid Society in New York 
are paid / 

Mr. Marpen. I would have no objection. I cannot state it from 
memory. 

Mr. Henperson. Does it approach the $10,000 figure, or do you 
know ? 

Mr. Marpen. I would say our attorney in chief receives, I think, 
about $15,000. He is in charge of the criminal courts branch. 

Mr. Henperson. My only reason for inquiring was to see whether 
we are on the right track in this figure that is in the bill. Thank 
you very much. 

Mr. Lane. Mr. Marden, just one question before you suspend. 

Are you familiar with the volunteer defenders in Boston? 

Mr. Marven. Yes, I am, sir. 

Mr. Lane. And they defend not only in the Federal court but the 
State court, too. And they are supported by the United Fund, the 
Community Chest? Is that. right? 

Mr. Marpen. That is right, sir. 

Mr. Lane. Thank you very, very much. 
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Mr. Marven. I might just add that there is great pressure by the 
United Fund in Boston, as I understand, for public defender legis- 
lation in the State of Massachusetts, and also for public defender 
legislation in the Federal courts. I think the tendency in Massachu- 
setts, as I understand it, is that way. 

Mr. Asumore. They would want to get that out of their budget, 
naturally, would they not ? 

Judge Dimock. Mr. Chairman, may I correct the record? Mr. 
Marden undertook to quote what he thought were my views, and 
as long as he did not state my views correctly, I think I ought to 
state my views correctly. 

Mr. Lane. All right. 

Judge Dumock. I did say in my address, and I believe, that I could 
operate an efficient service for the defense of the indigent in the 
southern district of New York on a case by case assignment and pay- 
ment basis. 

Mr. Lang. And, Judge Dimock, have you many cases in that court 
in the course of a year ¢ 

Judge Drmocx. Yes. Many hundreds. In fact, I am in the crim- 
inal calendar part now, and there will be a Sate th matters on the 
calendar every morning. And, of course, I would hate to have to do 
without the great Legal Aid Society which Mr. Marden has described 
and supports so vali: antly and so well. But I am sure that if we did 
not have it and were forced to make a case by case assignment, we 
could work up a panel system, where good lawyers would be ready in 
court, and we could go on just exactly the way we are now. 

Mr. Lane. Do you then handle most of the criminal business? 
Judge Dimock. No, we take turns. I just happen to be the judge 
rho has the criminal calendar for this month. 

Mr. Lane. And over the years you have been in charge of that? 
Judge Drmock. Over the years, yes 

Mr. Lane. A good many years? 

Judge Dimock. Eight years. 

Mr. Lane. Thank you very much, Judge Dimock. 

The next witness is Mr. Parkinson, Attorney Kenneth N. Parkinson 
of the Committee for Assigned Counsel in the District of Columbia. 

Thank you, Mr. Parkinson, for waiting. 
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STATEMENT OF KENNETH N. PARKINSON, ESQ., COMMITTEE FOR 
ASSIGNED COUNSEL IN THE DISTRICT OF COLUMBIA 


Mr. Parkinson. Mr. Chairman and members of the committee, I 
am, and for 10 years last past have been, chairman of the Committee 
of Bar of the District on C ‘ompensation for Assigned Counsel. 

I have heretofore, in conjunction with Mr. Hill—I note you had a 
letter from him, signed by himself and Judge Holtzoff—advocated 
for this district a revision of the public defender system, and our bar 
will have no part of it. 

Now, as to the reasons, I think we would accept, and gladly, those 
so beautifully stated by Judge Dimock. So, passing our objections, 
there are many other questions that have arisen that I would like to 
partially clarify if I can, as I had not intended to go into this today. 
Our own bill is up tomorrow, and a court bill. 
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But first as to the Judicial Conference: I am a member of it, too. 
Our bar has stood out steadfastly in the Judicial Conference against 
any public defender bill, as late as September last. We know that 
those who are primarily on the payroll are not engaged in private 
practice. For many years I have been in private practice. 

First, look at this problem in the District, which differs from any 
other Federal district. We are trying our best, and I am sure the 
court is, too, to agree on all fundamentals, leaving our difference 
only that as between assigned counsel and a public defender or 
semipublic defender bill. 

For example, we have approximately 6,000 cases per year in the 
municipal court, to which counsel are assigned. They constitute 
approximately 75 percent of the criminal matters in that court. 

We have on an average 1,000 assignments in the U.S. District Court 
of the District of Columbia, criminal, which constitutes about 10 out 
of 13. We have about 1,600 to 1,800 mental health problems. And 
they are a real problem when we come to deal on compensation. Then 
we have our juvenile court problems, which range from 300 to 500 per 
year. Then we have in the U.S. court of appeals, according to Judge 
Prettyman, in the Surott case, within the month, approximately one 
assignment per day. Then we have the R.S, 2255 cases, which are 
infinitely greater here than in any other Federal district. 

Now, I do have some figures here on other Federal districts that 
are perhaps a little fuller than some that the gentlemen had this 
morning. These were given to me by the late Chief Judge Laws for 
the eight other districts, and I am through with them. I will be 
delighted to give them to this committee. 

Mr. Kasem. Mr. Parkinson, before you go on, would you explain 
that R.S. 2255, or whatever it is? 

Mr. Parkinson. I would say it is kind of a revised habeus corpus 
proceeding. It invariably involves the proposition that he was im- 
properly defended by assigned counsel. ; 

So what we have is what I would call criminal or semicrimina 
matters, involving assigned counsel in the District—when I say semi- 
criminal, I include juvenile court, because no one as yet has held that 
that is a criminal procedure—and likewise mental health. ' 

We are in accord that there should be a definition of indigence. 
It is being viciously abused in the District of Columbia. We figure 
now that between 75 and 85 percent of all criminal and semicriminal 
matters in this district involve so-called indigence. Last week I sat 
in the chambers in a discussion with Judge Pine on this very question. 
So not only should there be a definition of indigence, but perhaps 
some consideration more serious than at present should be given to 
those on the relief roll. 

Nobody has ever yet come up with a definition of “indigence.” 
Today there is really no serious effort in our courts to find out who 
is or who is not indigent. In the municipal court, I do not think 
the court would disagree with my statement when I say it is a farce. 
In the U.S. district court, he signs an affidavit as to whether or not 
he is indigent, and repeatedly they are not. 

Now, I have had representatives of the Junior Bar work up for me 
a review of the law of indigency in the various courts and also form a 
questionnaire that these so-called indigents should be subjected _ to. 
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[t isthe only oneI have. It was just handed tome. And I promised 
to deliver it to Judge Pine so that he can submit it to the court en, 
banc, but I do not know just how I can handle the situation. It is not 
very long. Perhaps the gentleman here could copy it and return it. 

Mr. Lane. We could make a photostatic copy of it and give you 
back the original. 

Mr. Parkinson. Very well, sir. 

(The document referred to is as follows:) 

May 1, 1959. 
Memorandum to: Kenneth N. Parkinson. 
Subject : Definition of “indigency.” 
“Indigency” is defined in Black’s Law Dictionary as follows: 
“Indigent: In a general sense, one who is needy and poor, or 
one who has not sufficient property to furnish him a living nor 
anyone able to support him to whom he is entitled to look for 
support. . See Storr’s Agriculture School v. Whitney, 54 Conn. 342, 
S.A. 141; Juneau County v. Wood County, 109 Wis. 330, 85 N.W. 387; 
City of Lynchburg v. Slaughter, 75 Va. 62. The laws of some of the 
States distinguish between ‘paupers’ and ‘indigent persons,’ the latter 
being persons who have no property or source of income sufficient 
for their support aside from their own labor, though self-supporting 
when able to work and in employment. See In re Hybart, 119 
N.C. 359, 25 S.E. 963; People v. Schoharie County, 121 N.Y. 345, 
24 N.E. 830; Rev. St. Mo. 1899, sec. 4894 (Mo. St. Ann., sec. 8664).” 

A review of the decisions of the various jurisdictions fails to reveal any 
consistent incisive definition of the above term. The term is used in different 
contexts not only with regard to the nature of the action but also with regard 
to the factual circumstances of the particular case. See e.g., Hx parte Mays 
(Tex. Crim. App. 1948) 212 S.W. 2d 164, 167 (criminal appointment of counsel) ; 
Commonwealth v. Gold (Pa. Super. 1956), 119 A. 2d 631 [support]; (Arthur 
v. County of Ozaukee (Sup. Ct. Wis. 1941), 295 N.W. 678) [relief]. 

The problem involved is not so much one of ascertaining whether indigency 
has a precise definition, but rather in attempting to set adequate guideposts 
from which the court can determine whether the defendant under all of the 
circumstances of the case can afford counsel. Thus, for example, a defendant 
who had property readily convertible into $100 cash might well be able to afford 
counsel for the defense of a minor crime but could not afford counsel for the 
defense of a capital crime. A determination of the defendant’s ability to 
afford counsel should include, but not be limited to, the following factors: 

t. Liquid assets or property readily convertible into cash by the defendant. 

2. Capital assets not readily convertible into cash by the defendant but which 
could be used as collateral for a loan. 

3. Income from any source. 

4. The availability of financial assistance from any person or persons legally 
responsible for his care and welfare. 

5. The availability of financial assistance from any other person or persons. 

6. The defendant’s prior debts, and his obligations, if any, to support his 
spouse and/or children and/or others. 

As is apparent from the above, an effective procedure for the appointment of 
counsel to represent indigent defendants is workable only if the court inquires 
sufficiently into the background of each defendant to ascertain whether or not 
he can afford counsel. To limit the court by any stringent definition of “indi- 
gency” might well result in an infraction of the defendant's constitutional rights, 
On the other hand, the appointment of counsel when the defendant can, in fact, 
afford counsel, raises serious questions as to the legality of the court's order of 
appointment,! while also being an unnecessary drain upon the resources of the 
bar. In addition, severe penalties should be imposed by the court in cases where 
a defendant perjures himself with regard to his inability to afford counsel 

On the basis of the above, it is recommended that “indigent” be defined in the 
statute as follows: 

“An indigent defendant is a person who, after considering all of the cirecum- 
stances of the case, is too poor to employ counsel for his defense 


*See Ex parte Mays, supra. 
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“In determining when a person is an indigent defendant, consideration shall be 
given, but not limited, to the following: 

“1. Liquid assets or property readily convertible into cash by the defendant. 

“2. Capital assets not readily convertible into cash by the defendant but which 
could be used as collateral for a loan. 

“3. Income to the defendant from any source. 

“4. The availability of financial assistance to the defendant from any person 
or persons legally responsible for the defendant’s care and welfare. 

“5. The availability of financial assistance to the defendant from any other 
person or persons morally responsible for the defendant’s care and welfare. 

“6. Prior debts of the defendant. 

“7. Legal or moral obligations of the defendant to support his spouse, chil 
dren, or parents.” 

Mr. Parkinson. Now we come to the subject of indigency. That 
should be gone into, we all agree, very carefully. The courts provide 
for that qualification in its bill, and we want it in our bill, which is the 
Foley bill, or this one bill you have here for assignment of counsel. 
In principle, our bar would accept that with refinements. 

Now, on the element of cost, until we know precisely what is an 
indigent, it is difficult to determine the cost from any standpoint. 

Our bar, 3 years ago, authorized, at an expenditure on its part of 
$2,500, a review of the situation involving assigned counsel for indi- 
gents or public defenders throughout every State in the Union. The 
United Givers Fund gave them $2,500, the Mrs. Eugene Meyer Foun 
dation $25,000, and the Eugene Meyer Fund $500, making a total of 
$27,500. And they have reviewed the situation in every State in the 
Union and rendered a magnificent report. But we reject their conclu- 
sion, Which was a combination public defender-legal aid bureau, part 
on charity and part on taxes. 

Were we to assume that the number of so-called indigents to which 
counsel are assigned today in our courts should continue—and we 
used the lowest figures as to necessary hours expended in their defense 
that I have ever heard of—as I pointed out to the Judicial pang 
it would still be 122,000 hours of professional time; which means i 
you have a public defe nder system, 8 hours per day, 5 days per week, 
50 weeks per year, 2,000 hours per lawyer, 61 full time public defe nders, 
together with their clerks, space, and all. 

So when we add that in dollars, as I read in this morning’s paper, 
where the bill would only cost $200,000—that makes that sound 
ridiculous. 

Mr. Lane. What is your best guess? 

Mr. Parkinson. My best guess—and it is purely a guess—would be 
somewhere between the prese nt cost of the cor por ation counsel’s office 
and the U.S. Attorney’s office, which would be approximately $1 
million. 

Even this group that re ‘ndered its report in the presentation before 
the Judical Conference agreed that they had underestimated the cost. 

We are faced with that today. In mental health it isa real problem. 
Court decisions have held counsel must be assigned, and he is assigned. 
Some of those can pay and some cannot. We do not know the answer. 

In a juvenile court case, you cannot subject him to an inquiry, such 
as you could one involved in a criminal matter before the U.S. district 
court. We do not know the answer there. 

So, as I say, we have to operate on assumptions. And I am 
assuming that if we had the same number of matters involving assign- 
ments, allowing 10 hours for an average case in municipal court, 
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10 hours for the juvenile court, 30 hours for the U.S. district court, 
25 hours for a mental health case, it would cost close to a million 
dollars under any system. 

I have no more to say, unless you gentlemen have some questions. 

Mr. Lang. Thank you, Mr. Parkinson. 

The next witness, representing the American Bar Association, 1s 
David C. Acheson, Standing Committee on Legal Aid Work, Criminal 
Law Committee. 
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STATEMENT OF DAVID C. ACHESON, ESQ., STANDING COMMITTEE 
ON LEGAL AID WORK OF THE AMERICAN BAR ASSOCIATION 


Mr. Acnrson. Thank you, Mr. Chairman. 

Mr. Lanr. You are the son of Dean Acheson ? 

Mr. Acurson. Yes,l am. And I should say for the record that the 
designation to the Criminal Law Committee that appears after my 
name is in error. I represent the Standing Committee on Legal Aid 
Work of the American Bar Association. 

Mr. Lane. All right. Then we will change the record and strike 
out “Criminal Law Committee.” Thank you for calling that to our 
attention. You may proceed, Mr. Acheson. 

Mr. Acuerson. The committee appreciates the opportunity to 
express its views on the public defender bills. We strongly hope 
that one of these bills, or similar legislation, is passed during this 
session. 

The practice of assigning counsel to represent indigents in the 
Federal courts has become more and more inadequate in the metro- 
politan areas, and we believe increasingly burdensome on the limited 
number of attorneys in most districts who have any experience to 
speak of, in criminal cases. 

On the other hand, an organized public defender service has been 
thoroughly tested, and found to be practical in major cities of 13 
States, and we believe it is time that the benefits to indigent defendants 
of this system so well tested should be extended to the Federal courts. 

Mr. Lane. Right there, Mr. Acheson: Do you have those 13 States? 

Mr. Acueson. I think I can read them off to you. 

Mr. Lane. You speak of major cities of 13 states? 

Mr. Acneson. The cities would take some reading. In lieu of that, 
may I file with the reporter a report which lists the States and the 
cities, at page 24, table B? 

Mr. Lanz. That will be better. 

(The report referred to is as follows :) 
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Mr. Acueson. In some of the less populated districts, where the 
criminal case load is not overwhelming, it may be possible to continue 
the case-by-case method of assigning counsel to represent indigent 
defendants; and where this is workable, these bills would not displace 
such a system, but would permit the court to choose between the public 
defender and the existing system of assigned counsel. 

We believe this feature of the bill makes for highly desirable 
flexibility in the disparate situations from district to district. We 
have certain reservations, however, on the compensation provisions, 
particularly where these optional assigned-counsel provisions are 
concerned. We should doubt that $5,000 total compensation is sufli- 
cient for all ap pointme nts during the fiscal year ina given district, 
partic ‘ularly one having one or more sizeable cities. 

The consequence of this deficiency would be that the limit would 
be reached well before the end of the fis ‘al ye: ir, and remaining assign- 
ments would have to be without doles nsation, as indee “( they are now. 

We also believe that the daily maximum rate of $35 would prove 
too low to compensate experienced counsel for the time that he would 
probably have to take from his own practice. And we note that there 
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is a $50 maximum provided for in H.R. 4609 and a $100 maximum 
provided for in S. 1079. 

We think the $100 maximum would be a workable limitation to 
compensate counsel in serious and difficult cases and therefore would 
be an outside figure; and that on the less difficult and shorter cases 
we think the good judgment of the district judges could be relied 
on to arrive at a fair rate. 

As far as salary is concerned, we think a $10,000 salary for the 
public defender of a populous district would be too low to attract the 
services of a competent full-time criminal defense attorney, which 
is what the salary rate must be designed to do. 

We should point out that this public defender bill, and any private 
or public defender system, for that matter, cannot work unless the 
competent and really first rate criminal talent of the bar is brought 
to work on it. And the salary rates that should be provided for in the 
bill ought to be those that would be designed to get the first-rate 
talent that can be found in the district to perform these services. 

We support an amendment proposed by Mr. Javits to the effect 
that the administrative office may make grants to legal aid societies or 
other groups providing defender services to the indigent. There are 
at least nine communities in Louisiana, Massachusetts, New York, 
Ohio, and Pennsylvania, where private defender services are avail- 
able, and where the provisions of this amendment would be practical 
and may save unnecessary expense. ‘These communities, Mr. Chair- 
man, may also be found in the same table to which I have referred in 
this report. 

We do not think that H.R. 2271 is a workable measure. The bill 
does not fix limits or standards of compensation to counsel. Of 
course, this poses practical difficulties of budgeting for expenses under 
the bill. But more than that, we think the judges and the public are 
entitled to some guidelines as to what compensation counsel should 
receive. 

As a matter of fact, if you examine H.R. 2271 closely, you will see 
that the compensation to be provided for is not even tied to the amount 
of time that counsel should spend on a case. And although presum- 
ably a judge would make an award based on the time, that is not a 
statutory obligation imposed by that bill. 

Mr. Lane. Mr. Acheson, right there, before you go on, what 
guidelines do judges have for setting fees of attorneys? 

Mr. Acurson. Normally, Mr. Chairman, in the instances of which I 
am aware, they consider the capability of the lawyer before them, the 
going rate for similar services; and in, of course, a civil matter con- 
ceivably the value bestowed on the client by those services. Of course, 
where an indigent is concerned, this last consideration has no real 
practical expression, 

I should think, speaking personally, now, that it is not feasible to 
arrive at a daily rate which is the rate that a first-class criminal lawyer 
will get in New York City or Chicago or Los Angeles. Anyone ought 
to be prepared to make some sacrifice for public service, and I think 
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the purpose of this provision ought to be to fix a rate that reduces the 
sacrifice to some acceptable dimension. 

In line with Mr. Marden’s statement, of course, we would like to 
point out in closing that whatever our preferences for these provisions 
for assigning wor k to legal aid societies, and our preferences with 
respect to the compensation provisions, these are not points of essence, 
aa e would like to see these bills passed without reservation, rather 
than hold them up or delay their passage beyond this session. 

Mr. Lane. Thank you, Mr. Acheson. 

Any questions from the committee ? 

Mr. Kastenmeier ? 

Mr.Kasrenmeter. Mr. Acheson, you heard Mr. Olney comment on 
the proposition of grants to legal aid societies and similar organiza- 
tions, that is, the difficulty of administation. With that in mind, do 
you also think that a case-to-case compensation would be acceptable, 
rather than, say, a grant, which might be difficult of administration ? 

Mr. Acueson. Well, it seems to me the way out of Mr. Olney’s 
difficulty is that the grants to legal aid societies or bar associations 
and defender committees, ought ‘to be gaged by the service that is 
performed. And if you are ‘dealing with a aepnetine organization, 
such as the one in Philadelphia or ‘the one in New York C ity, and 
perhaps others—I do not mean to exclude others—where you know 
that the service is first class defender service, and you know that there 
are perhaps half a dozen attorneys in that organization who can pro- 
vide those services, and who know what the expected caseload would 
be, in which they would represent the indigent defendant, then it seems 
to me you can arrive at a figure which would represent a fair 
contribution to that society. 

Of course, you may need 6 months or a year of experience before 
you can budget for it, but this is not a problem that is original to 
this bill. 

Mr. Lane. Thank you, Mr. Acheson. We appreciate your coming 
here to represent the American Bar Association. 

One more question, please. 

Mr. Linpsay. Is your full committee unanimous on this recom- 
mendation ? 

Mr. Acueson. I cannot answer that, Mr. Lindsay, because I do 
not know. I was asked to appear here, instead of the chairman, and 
I have not been advised of any dissent. It is a committee of a very 
few, and I should not be surprised if the normal average of dissent 
prevailed. 

Mr. Linpsay. Do you care to make any comment on the testimony 
of Mr. Parkinson on the District of Columbia problem here ? 

Mr. Acueson. If the committee will bear with me for just a mo- 
ment, I would like to make a brief comment on that. 

I was a member of the Commission that prepared the report of 

which Mr. Parkinson speaks. The bar association rejected our con- 
clusion. It is important to remember, though, that the Judicial Con- 
ference for this circuit rejected the conclusion of the bar assoociation 
and adopted our report. 

Now the report does provide for a defender organization financed 
by public funds. In my view, it would not cost anything near the 
sum that Mr. Parkinson puts on it. And in that connection, and in 
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connection with hearings on the McMillan bill before the House Dis- 
trict Committee, a budget is being prepared which will be presented 
to that committee by the witnesses, which will represent the costo 
the defender service we propose, which I think will be in the neigh- 
borhood of about $250,000, 

Mr. Lane. Mr. Acheson, how many are on that standing committee 
on legal aid work which you represent here today ? 

Mr. Acueson. There are five, Mr. Chairman. 

Mr. Lane. Now there is here a group of witnesses we are pleased td 
have with us today. They have come from various parts of the 
country, and they are very interested in this matter. They represent 
the junior bar conference and have given a great deal of time and 
effort and expense to these bills here before us. 

I am going to ask this group to come up and sit around the witness 
table asa group. We have Kirk McAlpin, Esq., chairman, Savannah, 
Ga.; William Reece Smith, Jr., Esq., secretary, Florida; Gibson 
Gayle, Esq., vice chairman, Houston, Tex.; George Roumell, Jr., Esq., 
Michigan; and Donald Wine, Esq., Davenport, lowa, members, junior 
bar conference. 


STATEMENTS OF KIRK McALPIN, ESQ., CHAIRMAN, JUNIOR BAR 
CONFERENCE, SAVANNAH, GA.; WILLIAM REECE SMITH, JR., 
ESQ., SECRETARY, FLORIDA; GIBSON GAYLE, ESQ., VICE CHAIR- 
MAN, HOUSTON, TEX.; GEORGE ROUMELL, JR., ESQ., MICHIGAN; 
AND DONALD WINE, ESQ., DAVENPORT, IOWA, MEMBERS, JUNIOR 
BAR CONFERENCE 


Mr. McAvrrn. Mr. Chairman and members of the committee, I 
would just like to on the leaders of the junior bar that are here, 
that you mentioned. 

This is Walt Shibley from Washington, D.C. He is our national 
legislative chairman of the junior bar. 

This is Gib Gayle, our vice chairman of the junior bar, from 
Houston, Tex. 

Jim Bierbower is from Washington, and he is a past president, one 
of our national directors and past president of the Washington 
Junior Bar. 

Over on my left is Don Wine from Davenport, Iowa, who is our 
national legal aid chairman of the junior bar; Wallie Riley, from 
Detroit, who is the present president of the junior bar of Detroit. 

To my far left is Reece Smith of Tampa, Fla., who is our secretary 
of the national junior bar. 

And to my immediate left is George Roumell from Detroit, who is 
the chairman-elect of the Michigan Junior Bar. 

Mr. Lanr. So the country is pretty well represented here. 

Mr. McAurine. We think so, Mr. Chairman. 

Mr. Lane. Well, we appreciate having you here. 

You may proceed. 

Mr. McAurrn. Mr. Chairman, my name is Kirk McAlpin. I have 
the privilege of serving as the national chairman of this junior bar 
conference this year. The junior bar conference has a membership 
of approximately 25,000 members. 
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But I also have the privilege of being here in the capacity as 
representative of the American Bar Assoc siation, and in that capacity, 
1 was interested in Mr. Lindsay’s question about the makeup of 
the committee, and I think you may be interested in the American 
Bar’s viewpoints on H.R. 4185 and also 4609. 

The American Bar had before it H.R. 108, which was in the 85th 
Congress. At that time, and as late as May of 1958, it approved 
and “adopted a resolution—that is, the board of governors of the 
American Bar Association—recommending passage of H.R. 108 or 
similar legislation. As late as Friday of this w eek, just to make cer- 
tain that we were still representing the wishes of the American Bar 
Association, I had the pleasure of talking to our president, ane 
Malone, from Roswell, N. Mex., from whom you have received 
letter, and he said, yes, definitely, "4185 is an identical bill to H.R. 108, 
which was prev iously before this committee, I believe, and therefore 
the American Bar’s position is that they still favor that legislation. 

[ would like to say, in opening, that the board of governers of the 
American Bar Association is an elected body. It serves for 3 years. 
[t is the policymaking body of the American Bar Association. 

The American Bar at this time re presents close to 100,000 members, 
who are actually members of the American Bar. 

This legislation, 4185, which is your optional bill, was before the 
board of governors and has been approved. 

Now, 4609, which is—the only difference in these bills, as we under- 
stand it, is that it provides $50 per diem rather than $35 per diem— 
was introduced this year, and, of course, has not been before the Amer- 
ican Bar. So in an official capacity we speak in favor of the princi- 
ples, and we were told it was quite all right for us to do so for the 
American Bar. We are the spokesmen for the American Bar. 

Personally, and that is speaking for myself and these leaders of 
the junior bar, since 4609 on the $50 is different from the $35, we are 
personally in favor of the $50 because we feel that is more realistic. 

[ have submitted a statement which I will ask to have included in 
your record. SoIam not going to repeat myself on the statement. 

If we may, we would like to divide up our presentation into three 
parts. We have George Roumell and Reece Smith, who will give 
some concrete examples in a few minutes of where the lawyers through- 
out the United States have been actually handling these cases. And 
some of them are rather startling. And Don Wine from Davenport 
has written all of the 262 Feder: al judges and has received approxi- 
mately 75 replies from the Federal judges, in which they likewise 
have given some very informative information on this legislation. 

Before doing that, I would like to more or less address myself to 
the Chair and to the members with regard to several of the points 
that have been made here, and talk primarily about this legislation. 

Mr. Lane. Before you do that, would this not be the place to have 
your statement inserted in the record ? 

Mr. McAtrrn. Yes, sir. 

Mr. Lang. Without objections, your statement that you have sent 
up to us will become part of the record, right in this section of the 
record. 
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(The statement of Mr. McA]pin is as follows:) 


STATEMENT OF KIRK MCALPIN ON BEHALF OF THE AMERICAN BAR ASSOCIATION 
AND Its JUNIOR BAR CONFERENCE 


Identity and purpose.—My name is Kirk McAlpin. I am in the general prae 
tice of law in Savannah. It is my privilege to serve as national chairman of the 
Junior Bar Conference of the American Bar Association, a group of more than 
26,000 younger lawyers from all over the country. I am here to support legis 
lation pending before your committee which has been designed to solve the many 
problems of providing an adequate defense in the Federal district courts to those 
persons who are accused of crime but lack the funds to hire a lawyer. Specifi- 
eally, I am appearing today in support of H.R. 4609 and H.R. 4185. President 
Ross Malone of the American Bar Association has given his approval of these 
bills. 

Problem.—In past years, the problem of the defense of the indigent accused 
has been on occasions before the Congress. The problem becomes increasingly 
critical, and every year sees more bills aimed at a solution. The increased 
attention being given to this problem is a clear reflection of the growing feeling 
throughout the country that the present method of providing defense to an 
indigent falls far short of fundamental American ideals of fair play. 

System unfair.—Certainly our present system is unfair. The sixth amend 
ment to the Constitution assured every accused the assistance of counsel in 
his defense. This lacks meaning if the accused does not have adequate and 
effective counsel. In Federal district courts, counsel is appointed to represent 
such cases not only without reimbursement or partial compensation for time 
and talent but even without payment for actual expenses in investigating facts, 
gathering testimony, and doing all necessary research preparatory to trial 
I know that I can speak for all young lawyers when I say that we have only one 
standard of service to render to all clients and that is the best we can give. 
But is it reasonable to expect the most effective defense from a lawyer who doesn’t 
have funds to prepare for trial properly, and who may spend weeks and even 
months on a case without a cent of compensation to help out on office overhead, 
which goes relentlessly on? 

Specific bills.—Proceeding to the specific bills, you are aware that H R. 4609 and 
H.R. 4185 are essentially similar, except that the former provides reimbursement 
at the rate of $50 a day while the latter provides for only $35. We support both 
bills, preferring the former because of its recognition of the practical economie 
realities of the practice of law. 

Amount of fee—May I emphasize that reimbursement for expense of prep 
aration and compensation to the attorney are set by the judge in his discretion? 
Now, I don’t know what your experience has been with fees and expenses 
set by judges, but I feel certain that we can rely on them to do a good, 
conservative job of it. The judges know pretty well how much work goes 
into these cases. In any event, we have a limitation of $50 for a day’s work 
in preparation and a day in trial. That isn’t going to make any lawyer rich, 
and of course it shouldn't. That’s not the purpose of the legislation we back, 
We seek to stimulate more adequate and effective work by lifting at least a part of 
the load off the lawyer so that we can do a better job in the preparation of 
his case and that his talent and skill are not frustrated by lack of funds. 

States have provided reimbursement.—Courts of 39 States have recocnized 
this need by providing some type of compensation for assigned counsel or by 
defenders in criminal cases in their State courts. 

Rither bill.—We are of the opinion that either of these bills presents a good 
solution to the problem. In the past, effective action has been hindered by 
controversy over the merits of a public defender system, as opposed to a system 
providing direct compensation of individually assigned counsel. Both of these 
bills solve this problem by an option provision. 

Local choice.—Essentially, the local district court and judicial council, who 
are cognizant of local conditions, make the decision on the proper method of 
providing for defense of indigent acecuseds. This decision seems to me to be 
one which should logically be made by the local authorities who know so well 
the volume of work in their court and their peculiar needs. 

Junior Bar Conference urges adoption—On behalf of the Junior Bar Con 
ference of the American Bar Association, I very respectfully urge that the 
problem should be solved this year, and that this legislation will do the job 
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To present data.—I could talk a long time about the benefits of this legislation. 
I helped get compensation for lawyers representing indigent defendants in 
Georgia courts in capital cases several years ago. We have made an effort 
to collect specific case histories from all over the United States to show you 
in the words of young lawyers from your own State what the actual situation 
is. In addition, Donald Wine of Davenport, Iowa, chairman of our legal aid 
committee, has received nearly 75 letters from judges in the district courts 
favoring this legislation. I understand that the judges will testify before you 
on May 14, so we will submit these letters for the record. I do not feel that 
such overwhelming support from the men who work with this problem and 
know it best can be regarded as other than the highest endorsement for this 
legislation which is now before you. 

Thanks.—Thank you very much for listening to me. I would like to have 
the other members of the conference who are here today present the specific 
cases, and perhaps all of us may be of some assistance to you in answering any 
questions you may have. 

Mr. Kasem. Mr. Chairman, I wonder if these gentlemen would 
enjoy a short recess. I think they have been here all day. And 
maybe the members of the committee would. 

Mr. Smirn. We are all right, if you are. 

Mr. Kasem. I move, Mr. Chairman [laughter], that we take a short 
recess. 

Mr. Lane. For how long? 10 minutes? 

Mr. Kasem. Yes. I do not want to miss any of the testimony. 

Mr. Lane. We shall take a short recess. 

(Short recess taken.) 

Mr. Lane. The committee will reconvene, and the witness, Mr. 

McAlpin, may proceed. 

Mr. McAtprn. Mr. Chairman and members of the committee, as I 
was saying before, it seems to us that this legislation, both 4185 and 
4609, does present an opportunity for an immediate and what we 
consider to be a very critical proble m to be solved. 

We are convinced that this is good legislation for several reasons. 
One, we recognize that in the past you have had a lot of these bills, 
and, as you can see right here today, there has been a great deal of 
discussion as to whether you should have a public defender bill or 
whether you should have compensation for assigned counsel. And 
also involved in that are these voluntary organizations and whether 
there should be compensation for that, payment for that. 

It looks like the hesitancy in the past to get any effective action 
has been due to the controversy over these various types of systems. 

We feel—and I say this, I believe, with some experience this year, 
in that my travels have taken me all throughout the United St: ites, 
visiting local bar associations, small and large, throughout the cities 
and State of this country—and we feel that the situation—I am sure 
you are familiar with it—has become quite acute. We will present 
to you in just a few minutes some actual cases which show that this is 
not just mere talk. 

We think that this bill, either bill, 4185 or 4609, with the optional 
provision, providing that the district judge can, first, decide whether 
he wants a public defender, or, second, whether he wants to compensate 
assigned counsel, is the immediate answer. Whether or not this is a 
perfect bill, or whether it will meet everybody’s desires, we cannot see, 
but, definitely, we think that it has great merit. It is the official 
position of the American Bar Association that it is good legislation. 

I do not know what your experience has been, but our experience 
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has been that these Federal district judges are fairly conservative 
and they are not too prone to pass out fees and expenses without 
looking into things very carefully. 

Turning to the part where you would provide compensation for 
assigned counsel, we think it is significant that in this legis: ation, in 
both bills, it says that there is a limitation of $50, in 4609, and in the 
other one $35, which may be awarded within the discretion of the 
trial judge. In other words, it is not necessary if he does not feel that 
the lawyer has done a proper job, or if he only came in for an hour or 
2 hours, and there was just some minor thing ‘for him todo. It is not 
necessary under this bill that any compe nsation be permitted; or he 
‘an limit the compensation. 

Now, the legislation provides for reasonable expenses in the prepa- 
‘ation and trial of the case. 

I think that Congressman Whitener here this morning made a very 
astute observation. And we want to agree with him. In connection 
with this legislation, we are not here to try to get legislation to benefit 
lawyers. That is not the purpose. That is not the purpose of the 
American Bar Association. He says, and I think Mr. Kasem agreed, 
that it seems that there is an obligation on the part of Government to 
provide an adequate defense for these accused who cannot hire 
attorneys. 

I believe that this legislation, either bill, would do that very thing. 

I think that is the most important thing, and certainly that is the 
reason why the American Bar Association is behind this legislation. 

We have learned—and we knew it before from individual experi- 
ence—most of us here are individual prac#tioners, and most of us are 
trial attorneys. And we have seen, as you have seen, that these cases 
are extended, and quite a number of them are extended cases. Anda 
lawyer loses considerable time, and he also has to suffer much in out- 
of-pocket expenses. ‘The only thing we seek is that something be 
provided in the form of reimbursement for the time spent, that is, for 
moderate consideration for the time spent, and for the out-of-pocket 
expenses. 

Now, this bill seems to do both. This bill would provide that the 
district judges, however the local situation may be—if it is like Mr. 
Lindsay's situation in New York or Mr. Toll’s situation in Philadel- 
phia—if he thinks that the plublic defender is better, or if he wants to 
prov ide that the members of those associations, those voluntary asso- 
ciations, can come in and receive compensation, and they can work out 
some form of agreement with the legal aid bureaus, where those 
individuals, those full-time employees, would reimburse the legal aid 
bureaus, and let that go through the treasury—under this bill, any of 
that can happen. 

We urge this committee and Congress to take some action this year, 
because we recognize that there are many theories, all of them well 
taken. But what we have seen is that something should be done. 
And we believe, therefore, that this legislation is sound, in that it pro- 
vides for all of them. 

Now, Mr. Toll I thought expressed a question, and it was well 
taken. That was that in Philadelphia and New York where they 
have voluntary associations—why can they not do that throughout 
the rest of the country and provide for it out of community funds. 
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I would like to say, Congressman Toll, that there are a lot of small 
communities around the country. My own hometown of Savannah, 
Ga., presently is broke in its welfare department. They cannot take 
care of needy mothers or people who have no means of support. 

The lawyers right now are trying to build up—and I think that all 
of us will recognize that that 1s something needed, that the lawyers 
try to build up their public esteem, their relations with the public. 
I do not know that we are in the best thinking with the public, but 
certainly we need to improve our relations. To take a community 
like that, or even some where we see towns of 50,000 or less, and where 
the people are burdened right there to try to provide for hospital, 
for welfare, for medical care, and everything, needy services, and 
go to them and say, “Now, listen. Would you give us $20,000 or 

$25,000 to provide our legal aid so that we can pay attorneys”—I 

just do not believe, Congressman Toll, that it would be practical. 
I think the lawyers would be doing a disservice first to the entire 
profession, because it would look like we are putting ourselves above 
more essential services in the community. 

Mr. Linpsay. Do you think in supporting this legislation here 
you reflect the majority wishes of the bar of Savannah, Ga.? 

Mr. McAtrrn. I am sure we probably do. 

Now, I will say this. We definitely reflect the entire American 
bar, the representative group of the American bar, by its official action. 
I know that the lawyers in Savannah—I can say now specifically 
we do, because the Savannah bar 3 months ago passed a resolution 
favoring this. I remembem now Mr. Garfinkel of the Legal Aid 
Bureau there had it presented, and it was presented to the Savannah 
bar. and this partic ular legis slation was favored, and it was resolved 
very favorably, but fr: inkly without very much comment. It went 

right on through, and it was a full meeting of the bar. So it does 
have reflection. 

Of course, as I say, it is very admirable that these communities, 
such as New York, Philadelphia, and Boston, have been able to pro- 
vide this. I think under this optional bill there may be some relief 
to them, because, as I have heard through the discussions here today, 
their budget is not the best, and there is going to be probably more 
of a burden on them. But we think under this legislation, as it is 
presently proposed, they will answer an immediate situation which 
will be brought to you in just a few minutes. 

In passing, I would like to say this, also: thirty-nine States already 
have recognized that there is a need for providing some form of 
compensation or some form of defense to these accused who cannot 
hire lawyers. 

Mr. Lang. You mean the bar associations of 39 States? 

Mr. McAtrrn. No. Thirty-nine states by legislation, sir. 

Incidentally, I can speak of one ae ‘ular one. The Junior Bar 
of Georgia in 1953 was instrumental in getting legislation brought 
up to take care of some expenses. ere recently, just within the last 
6 months, we have checked that, and there are 39 States that have 
already recognized in their own State courts that something must 
be provided. 
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I am not going to take any further time of this committee, because 
I think there is some essential information that these other members 
can give this committee. Then, if you would like, we will certainly 
welcome any questions you or any member of the committee would 
like to ask. 

Mr. Lane. Before we go on with your statement, Mr. McAlpin, 
you have confined yourself to support of 4609 and 4185. We have 
one other bill, H.R. 6864, which appears to be a companion bill. 1 
assume you support that bill, too. That is the McDowell bill. That 
has only been filed lately. It was only filed on May 4. 

Mr. McAurr. I am not familiar with it. 

Mr. Lanr. It is similar to the others. It is a companion bill. 

Mr. McA prin. The two that the American bar has officially 
supported would be 4185 and 4609, and they have not, as I said, had 
occasion to act on the $50. So we person: ally, ourselves, are favorable 
to the $50, because we think it is more in ke eping w ith the times and the 
economic ‘realities, but we support the principle of that bill, and the 
American bar has gone on record. So I cannot speak for the others 
officially, and I would prefer not to. I am not familiar with the bill. 

Mr. L — Has your association or your conference considered 
H.R. 2271, the Whitener bill? 

Mr. Mo ALPIN. No, sir, not specifically. 

Mr. Lane. You have not gone into that? 

Mr. McAtrrn. No,sir. H.R. 4185 is the bill that has been approved 
by—I am sure it was probably considered by—some of the committees 
of the American Bar Association. But I might make that clear. 
Until any action is approved by the house of delegates or the board 
of governors, primarily the board of governors in this instance, 
it is not official action of the American Bar Association. The board 
of governors is the policymaking group of the American Bar Asso- 
ciation, and even if the junior bar had done something without the 
American bar’s approval, we would not be here. So this is American 
bar action representing the entire membership, and that has been 
approved. 

Now whether some committees have considered this in the Amer- 
ican bar—that is possible. But the American bar does not approve 
anything e ‘xcept this legislation. 

Mr. Lane. Thank you. Iam sorry to enone you. 

Mr. Kasem. I might observe that H.R. 6864 is an identical bill. 

Mr. McApin. So long as it involves the same principles as that. 
We are not expressing a view on the $50. 

Mr. Touu. I would like to inquire, counsel, whether it would make 
any difference whether in these bills an additional sentence or portion 
of a sentence would be added to provide for the court to appoint 
counsel from a panel of lawyers who volunteer for this purpose. 
Would that make any difference in your attitude on these bills? Be- 
cause as it stands 

Mr. McArin. I do not think so. So long as the Federal judge or 
the judicial council has complete discretion in the ac br al Spagna 


our personal view would be that I do not think it would make ¢ 
whole lot of difference. 
46781—59 6 
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Mr. Toit. Complete discretion limited to the panel of volunteers 
from a particular panel from a particular city, so that there would 
not be a patronage problem. 

Mr. McAurrn. Would it limit the judge where he could not appoint 
outside the panel of volunteers? 

Mr. Toix. I think it would, because there are a series of organiza 
tions through the country, called lawyers reference services, if you 
are familiar with them. 

Mr. McAtrrin. This is expressing my own, not the view of the 
American bar, but I do not think there would be anything wrong 
with providing that he may appoint froma panel. But I do not think 
that the Federal judge should be restricted in the appointment. There 
may be for some reason in a town the situation that only three or 
four lawyers volunteered, and the person most adapted to handling 
that case might not be on that panel. I do not think we would be pro- 
viding adequate defense to the accused if we limited to a certain num- 
ber of people who may or may not have volunteered. I think we may 
be defeating the very purpose. 

Mr. Tou. This applies to cities of over 500,000 population, in this 
bill, where the $35 rate is involved. 

Mr. McAuprn. You might say if it was put in there for suggested 
purposes, I do not think there would be anything wrong. 

Mr. Torx. I have in mind a lawyers reference service system. 

Mr. McAurry. Yes, sir. I appreciate that. But I still would hate 
to see the judge restricted on his appointment. There may be other 
qualified people who did not volunteer but who would accept an ap- 
pointment from the judge if he asked him to represent this man. 

Mr. Torx. You see the problem which may be involved is the pos- 
sibility of a patronage system which would grow up, like in the ap- 
pointments for masters in divorce in certain communities. 

Mr. McArprtn. Well, now, we have considered that, and in our study 
of it we have found that by and large throughout these 39 states there 
does not appear to be a general abuse of the system. And it seems 
to be a pretty well prevailing system throughout the country. 

I would like to introduce, if I may, at this time, George Roumell, 
of Detroit, who will give you some examples. Then he will be followed 
by Reece Smith, and then Don Wine, who will discuss a few cases of 
his letters with = Federal judges. 

Mr. Roumeti. Gentlemen, my name is George Roumell. I am a 
member of the Detroit bar. In the early part of my career as a young 
lawyer, I served as a law clerk to one of the judges of the U.S. District 
Court for the Eastern District of Michigan, and I saw at first hand 
the problem brought up by the method now used in the Federal courts 
for appointing counsel, in the cases of indigent defendants. 

Now I am going to talk above five ex: umples where men have been 
appointed, and in each case I assume they did a fine job, but in each 
case they suffered personal hardships because they took on the cases, 

The first case I would like to discuss is the case of Donald Merriman, 
of Baltimore, Md. He was assigned to defend a defendant charged 
with pilfering mailboxes. The defense was temporary insanity. 

Counsel spent over a week in trial defending the accused, and had 
two psychiatrists examine the accused. He soaks many hours 
in research and investigation. All told, from the date the man was 
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assigned to the date of the decision of the court, a year and a half 
elapsed. In addition, even today, the court had not ruled as to whether 
or not the Government will pay for the two psychiatrists or the court- 
appointed attorney will pay for them. 

Richard Kahn, of Chic ago, Ill., was a former assistant U.S. attorney 
from 1951 to 1954. He tried over 1 000 cases in that time. He points 
out that he feels, and I quote, “Due to the inability of assigned counsel 
working without compensation to compete fairly with the Govern- 
ment, perhaps some cases went the wrong way.” 

He also points out, in his own experience, that he was able to get a 
first degree murder charge reduced to manslaughter, on an assigned 
case, and the party was then put on probation. Under the minimum 
fees schedules of the Bar of Illinois, the criminal bar, the man would 
have been entitled to charge $10,000 for such services. Of course, 
he did it without pay. 

Now I turn to my own Detroit. A young man, Henry Baskin, age 
25, was appointed to defend a defendant who was chesend with de- 
fr auding the Government of $2 million on Government- insured savin 
and loan funds. The defendant, at the time that he was indicted: 
was indigent. 

Gentlemen, Mr. Baskin was only 25 years old. But he was ap- 
pointed, believe it or not, based on experience, because he had grown 
up in the building business and understood mortgage and financing. 
And that was the particular reason why the judge asked Mr. Baskin 
to defend this man. 

Mr. Baskin gave everything he had to the trial of this defendant, 
to his defense. It took 10 weeks of court time, Monday through Fri- 
day, for this man to defend the accused. He had just opened up his 
own office in one of our larger downtown buildings in Detroit, main- 
taining a secretary. By the end of the 10 weeks, Mr. Baskin was 
spending his Saturdays and Sundays selling real estate to cover his 
office expenses. 

Ten weeks sounds like a lot of time. We thought we could not top 
thatone. But we did, in Salem, Oreg. 

A young man was admitted to the bar of the Federal court of Ore- 
gon. And on the very day that he was admitted, the court appointed 
him to defend a mail fraud case. The actual trial of the case—this is 
not the preparation—took 11 weeks. And because this young man 
had just been employed by two lawyers who obviously needed a law- 
yer, or they would not have employed him, his firm had to hire some- 
body else on an hourly basis, while the man was defending. And it 
cost his firm $2,300. 

Now my only personal case: In 1 calendar year I took two cases. 
They called up and said, “Of course, it will aa take 1 1 day, Mr. 
Roumell. Would youdo it?” Isaid,“Of course, gladly.’ 

One case took 3 days; the other case took 4 days. And in the one 

case I insisted on the testimony of a psychiatrist. And under rule 28 
of the Federal Rules of Civil Procedure, the psychiatrist was paid 
$1! AO. 

Gentlemen, these are selected cases. They emphasize that the indi- 
viduals who took these cases without pay actually lost money in terms 
of the fact that they had to contribute to their own overhead, and 
they lost clients during the time of trial, and so forth. 








80 REPRESENTATION FOR INDIGENT DEFENDANTS 


Now my own view is that this bill, if we have the section that pro- 
vides for a daily compensation, is really a misnomer. It is not a ques- 
tion of compensation. It is a question of reimbursement for what 
might be called out-of-pocket expenses. 

Thank you very much. 

Mr. McAurrn. Reece Smith will give the next couple of examples. 

Mr. Smirn. Mr. Chairman and gentlemen of the committee, 1 am 
Reece Smith. I practice law in Tampa, Fla. Like Mr. Roumell, my 
primary duty this afternoon is to review a few selected cases which 
we think show the need for legislation providing for compensation 
of assigned counsel. 

I might point out that in the folder before me, we have a number 
of such examples, and we make no attempt at this time to review all 
of the examples which we have collected. However, they make very 
amazing reading and reflect considerable expenditure of time and 
person: al funds in the defense of cases by assigned counsel. 

I would like further to point out that we have made no attempt to 
deluge the committee with affidavits and letters of the nature that 
we are reciting at this time. These we have collected primarily from 
contacting friends, in order that we could bring before the committee 
some specific examples which we think urge the necessity of legislation 
of this nature. 

The first example which I would like to call to your attention 
involves the experience of a young lawyer in Houston, Tex., who was 
assigned by the Federal district court in that area to represent a 
defendant charged with a narcotics violation. At that time, he was 
32 years of age, he was married, had three children, had been in the 
general practice of law as a sole practitioner for 5 years. The actual 
trial of this’ particular case encompassed 21 days, plus substantial 
time involved in preparation, pretrial procedures, and so forth. 

Under the circumstances, it is his judgment as reflected by the 
affidavit that he lost substantial sums of money, lost contact with 
his client, and in fact conditions eventually developed to the extent 
that it was necessary for him to borrow funds in order for him to 
continue in practice. 

The second example involves a young attorney from Philadelphia, 
who was appointed to represent an indigent who was unable to speak 
English. This particular assigned counsel states that he was practi- 
cally as indigent as the defendant, and for that reason was unable 
to afford an interpreter in order to converse with his client. He, of 
course, sought the services of an interpreter through the court, and 
eventually the Government did provide the interpreter. However, 
this provision was not made until the day of trial. And so for the 
first time both counsel and court heard the defendant’s side of the 
story while in the courtroom in the course of the trial. 

It so developed in this particular instance that there was a witness 
to the event who might have been of great importance in the defense 
of the case. This witness was not made available, could not be made 
available under the circumstances, and in counsel’s opinion the defend- 
ant was convicted as a result of this development. 

The third example relates to a young lawyer from the State of 
New York. He had 5 years’ experience. He was formerly a law 
clerk for a Federal district judge and a former U.S. district attorney 





REPRESENTATION FOR INDIGENT DEFENDANTS 81 


and a former assistant attorney general of the State of New York, 
and has practiced for a number of months with a large Wall Street 
law firm. 

At this juncture, he then entered the private practice of law on his 
own, intending to = ‘lalize in criminal matters. At the particular 
time, he had funds set aside to tide him over, so to speak, while he 
became established in the practice. He was appointed to defend a 
Lebanese national charged with the possession of narcotics. 

The trial preparation ‘consumed the better part of 2 months, and the 
trial itself consumed a third month. 

As a result of the extended litigation, it became necessary for him 
to use his own funds not only to finance the litigation itself, or to the 
extent of providing necessary investigation and witnesses for the 
client, but also to make ends meet as far as his personal affairs were 
concerned. As a result of this, all of his extra savings were eaten up, 
and his wife, child, and counsel, were deprived of the vacation which 
they had counted upon at that particular time. 

The final example I call to the committee’s attention relates to an 
older lawyer in Wyoming, who was experienced in criminal practice 
and was a sole practitioner. He was appointed to defend a criminal 
case by the Federal court, which involved 10 days and 3 nights of ac- 
tual trial time, plus considerable preparation. ‘The Government used 
against his client 114 witnesses, and this particular lawyer states in 
his letter to us that for all practical purposes he was required to close 
his office for about 6 weeks, and as a result was practically 
bankrupted. 

Parenthetically, 1 might state that he mentions that he felt his serv- 
ices were worth in the vicinity of $20,000 in this particular instance, 
and that the Laramie County Bar ‘Association had a similar feeling, 
and there was at least halfway serious consideration given to seeking 
special legislation in Congress to compensate this man for his services. 

These examples we cite, because we think they show the twofold ex- 
pense which counsel, assigned counsel, incurs under the present setup. 
First, the time which he himself invests, and, secondly, his own money, 
which of necessity he must invest in many instances. 

For years the bar has rendered a public service in representing in- 
digents. I think the testimony which we have heard here today, and 
perhi ips test imony which you gentle ‘men have heard in the past, indi- 

cates that the present system is no longer adequate. It demands 
among other things lengthy trials and demands on attorneys today 
in specialized practices are so great that our present system is not 
adequate. 

Along that line, I would like to quote briefly from the affidavit of 
a young lawyer from Massachusetts, who became involved in very ex- 
tended litigation. And after having been involved in this litigation, 
and with the view of possibly having to defend the same defendant 
in a second trial, this was his observation. I quote: 

The upshot of all this is, however, that I myself would be loath soon again 
voluntarily to assume the potential burden of a defense of a protracted serious 
criminal case in the Federal courts as a court appointed and unpaid counsel. 
I am keenly aware of the responsibilities of every member of the bar to insure 
that justice continues to be the byproduct of advocacy, and further to insure 


that the indigent criminal defendant is provided with the adequate means to 
construct a defense which he has the legal right and moral duty to present. 
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However, my experiences in these two recent cases have made us keenly aware 
of the fact that a point is soon reached where unpaid advocacy intrudes upon 
our equal responsibility to serve our other clients. I do not expect to become 
wealthy as a result of services rendered as court-appointed counsel in Federal 
criminal trials, but it is to be expected that the losses incurred by me and my 
firm in the service of professional responsibility should be kept at a minimum. 

If there were some provision by which these losses could be curtailed, | 
feel confident that I would have less reason in the future to perhaps pause 
before accepting another such appointment. 

This gentleman, we feel, and I personally feel, represents a very 
real problem, and a reaction that many of us have after we become 
involved in extended litigation as court-appointed counsel. We 
regard the situation presently as being acute. Congress has had be- 
fore it legislation of one sort or another along these particular lines 
now for [ understand nearly 20 years, perhaps longer. We feel that 
there can no longer be any “del: ay. And I think it would summarize 
our position to say simply that we support H.R. 4069 primarily 
because it appears to be the best compromise of the present views, 
of the various views which have been expressed before you gentle- 
men, and primarily because we think it stands the best opportunity 
of being enacted into law. 

Thank you, 

Mr. Lane. Thank you, Mr. Smith. 

Mr. Smirn. Mr. Chairman, I would at this point like to offer for 
the record these statements of counsel which we have collected. 

Mr. Lane. We will be glad to have them put into the record, Mr. 
Smith. 

(The documents referred to are as follows:) 


Letrers From U.S. District Court JupGES RECEIVED BY JUNIOR BAR CONFERENCE, 
AMERICAN BAR ASSOCIATION 


Order of letters 


Judges State 
nny, co OAS SS luniasieninaial Montana. 
Reynier J. Wortendyke, Jr See ee nee New Jersey. 
aia 1 TN I ia, ob ta ceedlaaniasaniatie Maryland. 
I lcci Massachusetts. 
SEE ee er ee ee Oklahoma. 
er oY atin Kentuckey. 
David A. Pine sah ccna cahehtis balan eaidsteiidcididhietiiadastaltaids District of Columbia. 
NE FOI 5 a. secatinbaienes ahiranadeaachdiais Missouri. 
a ceed Utah. 

Allen Cox_-- cae ci sisnanitmiaiiimmistandy Mask. 

Ww. 2. moresy......... pinalehanseiidsaneay” Ss 
I, IE ON icici ccc pothesis tcesicintecs Michigan. 
I 5 wa teensdsdnnstinausinteas California. 

a i ccc New Mexico 
Roszel C. Thomsen____-_- ...._..{ Maryland. 
Gilbert H. Jertberg____---- eancens~— California 
Robert Van Pelt___-~- CF Tr se aecnaca aaa Nebraska. 
a i sik deh dnd doce tec smn Vwereinin. 

W. Calvin Chesnut___-_-_--- se 
Roby C. Thompson____--~- EE 
Dennis F. Donovan. soapeni .......... Minnesota 

3en Harrison oa iatihdidacig, SEOPMIR. 

H. S. Boreman Se ee ar Virginia. 

ae er) I inhi ino a, socks docthiien ia Nebraska. 
tichard Hartshorne_- ; asiihaplahihintinsics Tt: a ennen. 
Peewin ae.) eee boc ncn Orth Carolina 


William Hawley Atwell. BART SURE Texas. 
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Order of letters—Continued 


State Judges 
PURER ERIOC OF IC I sn ioc orcinasincestnchesnaneabeghtieiamaamatoogenstial New Jersey. 
PIED. Cr Ince caemapsoemnpinatineeginaindineseaes Michigan. 
7 eA ee | ee Massachusetts. 
ONE girs MULE oc ceictstearceenecceaaaienddietan Ohio. 
pS Re ea ea ee California. 
SUINININL (ila? Si ITI osc sesessnsasigecncennseianieedeeianinteneialanan Michigan. 
SIE ios III oct isias as aa trnenariaamciemiearcseaniaiaaen Missouri. 


i. 5 abides 
ETE ET i 


District of Columbia. 
New York. 


ne ehiaicnateie i Ohio. 

er Serer, is wocs aadenuaaeiaeaiaee Wyoming. 
IS A Virginia. 
a sneenununiaaiins New York. 

ee A he ie nd Wisconsin. 
Luther W. Youngdahl___~_ Bae ae eee eh District of Columbia. 
Gunnar H. Nordbye : .. Minnesota. 
Roy M. Shelbourne___-_--____~_- __..... Kentuckey. 
Joe Ingraham : nnenel, 

Robert L. Taylor_________-_ Tennessee. 
Claude F. Clayton os oe Mississippi. 
Henry N. Graven__- aie a ....._. lowa. 

Omer Poos cade ‘ aaa Illinois. 

I i Georgia. 
SNE AE. PIII oc cncssscnisecscsanponscipeencicanecun manana South Dakota. 
PREC ov PINT 2 a: cess cirentiniiciicniemeeemttiaiaiaciaiabanilalal Pennsylvania, 
TP i cine cnsehamantanibeoneaaomeienl Wisconsin. 
SE atic ti ania Alabama. 


ee re nen ciicrenwicsitieranniteonnieciinmnanins 
Sylvester J. Ryan___- _- 
BONE Tie: IIE IN ce ecserti virsarwidicatsdcenetansinicame 
I I in sats ceseilin se balantieacited 


Hawaii. 

New York. 
Pennsylvania. 
Mississippi. 


meewrene F.C Eikcicictthtidnccntmiiokinten eee 


INTRODUCTION 


Recognizing that the U.S. district judges have had the closest contact with 
court-appointed counsel for indigent defendants in the Federal courts, the legal 
aid committee of the junior bar conference asked for comments from the judges 
concerning their experience with the situation in their districts. A copy of the 
letter sent to each judge follows this introduction. 

Considering the time limit on the request and the lack of a followup, it is 
quite remarkable to note the interest of these judges in this problem. The over- 
whelming majority of the replies were favorable to the proposed legislation— 
particularly to the compensation for assigned counsel feature of it. A number 
of letters other than those contained in this study were received, but either 
because it was informative only or because of a request by the writer has not 
been included. All unfavorable letters have been included. 

One cannot escape the conclusion that here is an area where remedial legisla- 
tion is urgently needed. 

Respectfully submitted. 

DoNALp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association. 


JuNtIoR BAR CONFERENCE, 
AMERICAN Bar ASSOCIATION 1958—59, 
Davenport, Iowa, April 18, 1959. 
Hon. F. C. Jacons, 
U.S. District Judge, 
Phoenia, Ariz. 


Dear JupGe Jacons: The junior bar conference of the American Bar Associa- 
tion, in conjunction with the Legal Aid Committee of the ABA and other inter- 
ested organizations including the National Legal Aid and Defender Association, 
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is working closely with Representative Stewart Udall on a bill which he has intro- 
duced under designation H.R. 4609 providing for compensation for assigned 
counsel—public defender option in the U.S. district courts. Representative 
Udall has asked us to supply him with case histories of situations where this 
legislation would assist in the defense of indigents accused of crimes in Federal 
district courts. Hearings will be held on the legislation in May and we need 
this material as soon as possible to prepare for the hearings. 

We are asking the district judges around the country to assist us if they will 
by supplying information regarding situations where the defense of an indigent 
criminal has been carried on by a lawyer at a considerable personal sacrifice. 
We already have information concerning one lawyer who spent 8 weeks in the 
defense of a criminal under court appointment in the U.S. district court with- 
out compensation at considerable sacrifice. We are sure that this situation 
has been repeated throughout the United States and we feel that a modest 
reimbursement for expenses and time (the present legislation calls for up to 
$50 a day under the supervision of the U.S. district Judges) is essential to the 
attainment of equal justice to all. 

You can assist us by giving us instances from your memory or from your files 
in which you know of lawyers who have spent considerable time, perhaps expense 
money at a personal sacrifice in cases before your court. 

It is not necessary that we have the name of the case although we would like 
to have the name of the lawyer, the nature of the case, the amount of time 
actually spent, the difficulty incurred and the result accomplished, if possible. 
Comments concerning an instance in which the availablity of expenses would 
have assisted in the defense would be welcomed. 

Any comments with respect to your ideas on the legislation would certainly 
be appreciated. 

Very truly yours, 
DonaLp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association. 


U.S. District Court, 
DISTRICT OF MONTANA, 
Billings, Mont., April 20, 1959. 
Donatp A. WINE, Esq., 
Chairman, Legal Aid Committee, 
Junior Bar Conference, 
Davenport, Iowa. 

Deak Mr. WINE: I have your, letter of April 13, requesting data with respect 
to situations where the defense of an indigent criminal has been carried on by 
a lawyer at considerable personal sacrifice. 

In connection with a special court session on May 1, I plan to give recognition 
to local members of the bar who assisted in the representation of indigent 
defendants. During the 2 years I have served on the bench, in the Billings 
division I have appointed 53 local lawyers for 93 cases. Lesser numbers have 
been appointed in the Great Falls and Havre divisions. 

In most cases guilty pleas have been entered, and in the few cases which 
have been tried, I do not recall any that required in excess of 1 week's 
time on the part of the lawyer. I could not say that in any of those cases 
there was any substantial personal sacrifice on the part of the lawyer. 

I do recall one case, however, where the failure to provide expenses presented 
a rather serious problem. It was a first degree murder case, arising on an 
Indian reservation. All of the witnesses lived a considerable distance from 
Havre, Mont., where the case was to be heard. Through the cooperation of 
the U.S. attorney, all known witnesses were brought to Havre for interrogation 
by counsel for the defendant, as well as counsel for the Government. Had 
expense money been available, counsel for the defendant would have preferred 
to make a personal investigation in the area where the crime was committed. 
A guilty plea was entered, and I could not say that the fact that expense money 
was not available made any substantial difference in this particular case. 
It did, however, impress me with the advisability of legislation providing for 
expense money in such cases. Moreover, had that particular case gone to trial, 
it would have resulted in a personal sacrifice on the part of at least one of the 
two counsel appointed. 
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I recall one case in the Billings division prior to my appointment to the 
bench. This was the case of United States of America vy. Arthur V. Donaldson, 
tried in November 1955. There were several counts of fraud in the sale of 
securities, and in the use of the mails to defraud. Two lawyers were appointed 
to represent the defendant. One was a former partner of mine, who kept 
track of his time, and found that he devoted 210 hours to the case. By 
reason of the fact that he was a partner in a fairly large firm, this did not 
result in any serious personal sacrifice on his part. On the other hand, the 
other counsel for the defendant in that case was a sole practitioner, and he 
devoted almost as much time as my former partner. In his case, I would say 
that the representation of this defendant did represent a serious personal 
sacrifice. 

You have no doubt sent a copy of your letter to the Honorable William D. 
Murray, chief judge for the district of Montana, residing in Butte. During the 
past year Judge Murray appointed two Butte lawyers to represent a Communist, 
and I know they spent several weeks on that case at considerable personal 
sacrifice. ‘: 

In all fairness, I must say that in my own personal experience on the bench, 
I can think of no case where the defendant was not adequately represented, 
but that has been due to the wholehearted cooperation of the members of the 
bar, particularly the younger lawyers. On the other hand, while I feel that 
the indigent accused have had competent representation, I am very much in 
favor of H.R. 4609, providing for a modest reimbursement for expenses and 
time of assigned counsel. 

Sincerely yours, 
W. J. JAMESON. 


U.S. Drsrricr Court, 
District OF NEW JERSEY, 
Newark, N.J., April 28, 1959. 

DonaLp A. WINE, Bsq., 

Chairman, Legal Aid Committee, 

Davenport, Towa. 


Dear Mr. Wine: This is in response to your recent letter concerning court- 
assigned counsel to indigent defendants. One case comes immediately to mind, 
that of United States vy. Azzouz Abas Azzouz. The defendant, an BPeyptian, 
did not speak English. He was charged with importation of narcotics in vio- 
lation of the Federal narcotics laws. I assigned Donald A. Robinson, Esq., 
of Newark, N.J., to represent the defendant. Mr. Robinson advises me that he 
spent a month in preparation for the trial, which lasted 5 trial days before 
me. The defendant was ultimately convicted in May of 1958. Mr. Robinson 
experienced great difficulty in discharging his duty, which was done, however, in 
the best tradition of the bar. Although this case was one in which the result 
probably would not have been affected, the immediate availability of expenses 
to overcome the problem of the language barrier would have aided Mr. Robinson 
considerably in the pretrial stages. The court, of course, did provide an 
interpreter, but this was cumbersome at best. Mr. Robinson also felt the 
availibilty of expenses would have made possible a more thorough pretrial 
investigation of the facts of the case. 

I have assigned nine attorneys to represent indigent defendants since 
January 1, 1959. I have contacted each. All of these cases have ended in 
pleas of guilty, or such pleas are anticipated. Counsel have spent on an average 
of 5 or 6 hours in the normal interviewing in the preliminary stages, have 
appeared in court two or three times for the arraignment, the plea or for 
sentencing. Nominal costs have been incurred by each, such as transportation, 
and the customary paperwork. However, the feeling was unanimous that had 
there been available funds for use in the investigation phases, it would have 
been of valuable help to counsel in such eases. 

Because your letter indicated you desired recital of those cases which actually 
went to trial, I am not setting forth the particulars requested as to the above 
nine cases. If you feel that such information may be helpful to you, I shall be 
pleased to furnish it to you. 

I might add that there are five judges sitting in Newark, in the district of 
New Jersey, and it is customary that we rotate in the assignment to criminal 
trials, each sitting for periods of approximately 6 weeks. During the remainder 
of the court term, we are occupied with the civil calender, and in no such cases 
are we ever required to assign counsel. 
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You have this assurance of my hearty approval of your endeavors to introduce 
and obtain passage of legislation providing for compensation for assigned coun- 
sel or for the provision of public defenders to represent indigent criminal de- 
fendants. It is always a source of concern to me, in endeavoring to furnish 
such a defendant with competent counsel to protect his rights under the Con- 
stitution, that it is necessary in effect to require counsel to give services and 
advice without compensation, which virtually deprives counsel of his constitu- 
tional rights under the last phrase of the fifth amendment. 

Very truly yours, 
REYNIER J. WORTENDYKE, Jr., Judge. 





U.S. DistRicT COURT FOR THE DISTRICT OF MARYLAND, 
Baltimore, Md., April 24, 1959. 
Re H.R. 4609. 
DONALD A, WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 


DEAR Mr. WINE: About 2 years ago I appointed Messrs. Alan H. Murrell, 
Hilary W. Gans, and Ellis Levin to represent three alleged bank robbers in a 
very serious case, After investigation, which I am confident must have repre- 
sented the equivalent of a week of office time for each, Mr. Gans and Mr. Levin 
entered pleas of guilty on behalf of their clients. 

Mr. Murrell entered a plea of not guilty and his client was acquitted after 
a jury trial lasting a week. Mr. Murrell must have spent at least 3 weeks out 
of court in the preparation of this case. 

In a recent manslaughter case involving two coastguardsmen, I appointed 
Messrs. Jay Jefferson Miller III and Ambrose T. Hartman, as defense counsel. 
After 3 days’ trial, the case against Mr. Miller’s client was dismissed by the 
Government. At the conclusion of the trial, which lasted 4 days, the jury ac- 
quitted Mr. Hartman’s client. 

Mr. Miller and Mr. Hartman estimate, very conservatively I think, their prep- 
aration time was slightly over 1 week each. In this case, defense counsel 
appealed to the court for assistance in investigating the decedent; of course, 
no funds were available. 

Mr. Milier’s out-of-pocket expenses, largely for long-distance telephone calls, 
approximated $25. 

I appoint on an average of three to five attorneys a week to represent indigent 
defendants. In the State courts such counsel would be paid a minimum of 
$25, and at a rate of $50 to $100 per day. 

I have been greatly heartened by the readiness with which even leaders of 
the bar accept appointments, but I do not think that there is any possible excuse 
for a Government, which can appropriate substantial sums for ski jumps, failing 
to make at least modest provision for services of attorneys. 

Very truly yours, 
R. Dorsey WATKINS, Judge. 


U.S. District Court, 
Boston, Mass., April 22, 1959. 
Mr. DoNALpD A. WINE, 
Davenport, Iowa, 

Dear MR. WINE: In reply to your letter of April 13, I have already contacted 
your local representative, Mr. Donald Evans, and have given him such informa- 
tion as your letter suggested. 

The only additional comment that I want to make is this: that under the pres- 
ent system, where we have to ask individual lawyers to take time out of their 
practice to defend indigent criminals, I am afraid that the attorneys expect, in 
many instances, a favor from the court to repay him for the aid that he has 
given the court. 

This refers to trusteeships, receiverships, etc. I have no concrete example of 
this, but I am quite sure that the feeling exists and, truly, it is unfair for a 
court to ask a young man who is actually practicing law to make a living to 
devote days and sometimes weeks in defending an indigent criminal. 

I heartily favor the passage of H.R. 4609. 

Very truly yours, GrorGE C, SwEENEY, 
Chief Judge. 
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U.S. District Court, 
EASTERN District of OKLAHOMA, 
Muskogee, Okla., April 22, 1959. 
Mr. DonaLp A. WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 


DeaR Sir: Your letter came while I was away from the office, and for that 
reason there has been a delay in answering it. 

I sincerely hope that your committee will be able to accomplish something 
practical in the way of legislation to pay attorneys for representing indigent 
defendants. I was on a committee appointed for the purpose of promoting 
legislation to provide for attorneys in the Federal courts in indigent cases, 
either a public defender or a method of paying the individual attorney for 
representing a defendant. The committee had no difficulty in reaching an agree- 
ment as to what should be done, but for some reason Congress has never seen 
fit to pass such a law. 

Your inquiry pertains particularly to the so-called big case which requires 
much time and expense on the part of the lawyer appointed. We have had no 
such cases in this district. We do have, however, many cases in which lawyers 
are appointed to represent a defendant in order that the defendant’s rights may 
be protected. It is almost necessary for a Federal judge to provide a lawyer 
for any defendant, whether he wants a trial or wants to plead guilty. The 
result is that attorneys are frequently called upon to perform this service, and 
we have no way of paying them. 

Since you invite comments as to the type of legislation to be passed, I would 
state to you the position that I took while serving on this committee: that there 
be a choice between a public defender and payment of reasonable compensation 
where an individual is appointed by the court to represent a defendant. There 
are many districts in which the public defender would best meet the need. In 
my own particular district, I feel quite strongly that the best method would be 
to permit the court to appoint lawyers and authorize payment of reasonable 
compensation, within limits that probably should be fixed by Congress. 

With kind regards, I am, 

Sincerely yours, 
BuGeNeE RIceE. 





U.S. District Court, 
FOR THE EASTERN AND WESTERN DISTRICTS OF KENTUCKY, 
Cynthiana, Ky., April 20, 1959. 
Mr. DonALp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 


DeaR Mr. WINE: I have your letter of April 13 and am gratified to know that 
your conference is taking an active interest in this proposed and much needed 
legislation. I do not have the pending bill before me but emphatically endorse 
the plan which your letter suggests the bill contains. 

The plan of giving the trial judge the authority to make a reasonable compen- 
sation for individual attorneys in specific cases is the best suggestion that I 
have had brought to my attention to meet a very acute situation. I do not 
approve a plan of creating the office of public defender. That would be useless 
expense on the Government and would be subject to misunderstanding and 
criticism in many instances. Since the U.S. Attorney and the public defender 
would be intimate associates, it would give an excuse to the defendants to make 
unjustified criticism and claims of unfair dealing. It would, in a way, be like 
two lawyers of the same firm representing opposite sides of a case. 

I have been on the bench for a number of years and hold court in four different 
places in Kentucky—Covington, Catlettsburg, Pikeville, and Bowling Green. 
In addition to this, I sometimes have cases in other courts in Kentucky. I 
estimate that I have appear before me in the course of a year from 250 to 300 
defendants. Three-fourths of these at least are financially unable to employ 
counsel, although some of them have made arrangements to pay moderate fees. 
The others are indigents and have no means with which to pay for the services of 
attorneys even though many of the cases involve charges of serious crimes and 
for which long prison terms might be given. 
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Frequently, the defendants state that they do not have counsel and do not 
desire counsel upon questioning by the court. It is my practice, however, to 
explain in detail the importance of having counsel and insist that they permit 
the court to appoint counsel. Unless they offer objection after my explanation 
is given, I do appoint counsel for each defendant. 

Some of these cases are very short and can be tried in a matter of a few hours; 
others take many days for the trial. Consequently, proper preparation requires 
several days of the time of the attorneys. The bar in Kentucky has been most 
generous and has given of its time unstintingly and with good grace. Many of 
the cases would not justify an allowance of more than $10 per case. In others, 
an allowance of $50 would be a minimum for the time given to properly defend. 

While I could give numerous instances of magnificent service by appointed 
counsel in my experience, two very recent cases come to mind. An indictment 
was returned on the Bowling Green, Ky., docket against one Woodard Peyton 
Henderson charging him with bank robbery. He appeared before the court with- 
out counsel and stated to the court that he did not have money with which to 
employ counsel. Due to the seriousness of the charge, I felt that he should 
have lawyers of substantial experience. I appointed a former Lieutenant Goy- 
ernor, Rodes K. Myers, and his associate, Mr. George Boston. Mr. Myers bears 
a reputation of being one of the ablest criminal lawyers in our State and in the 
South. The trial was somewhat extended and resulted in a verdict of guilty 
and a sentence of 25 years in the penitentiary. The attorneys prosecuted an 
appeal to the Court of Appeals for the Sixth Circuit and appeared before that 
court in Cincinnati and argued the case (I do not know whether one or both of 
them were present in Cincinnati). I should state that I heard these attorneys 
had another case before the appellate court on the same day, but I think that is 
of no consequence as I am sure they would have arranged to be there if this crim- 
inal case had been their sole business, sowling Green, Ky., is approximately 
300 miles south of Cincinnati and it was necessary for the attorneys to go to 
Cincinnati on the day before the argument in the court of appeals. All of this 
service and expense were borne by these attorneys and I am sure no defendant 
ever had a better representation even though the case was affirmed. 

On another occasion on the Bowling Green docket an indictment charging 
Lonnie Lott of bank robbery necessitated the appointment of counsel. I ap- 
pointed Judge Robert M. Coleman and Mr. Joe Orr to represent this defendant. 
Judge Coleman is a former circuit judge of Warren County and an experienced 
and able lawyer of our State. Mr. Orr is an attorney of many years’ experi- 
ence in western Kentucky and one of the most capable lawyers of our bar. Both 
of these men have unusually large law practices and are very busy, but they 
accepted the appointment and gave to the defendant, without cost, the benefit of 
their ability and experience. 

One other incident which I think I should mention is a case on the Covington 
docket in which an indictment was returned against four defendants charging 
them with bank robbery. When the four defendants appeared before the court, 
two of them announced that they had employed counsel. The other two did not 
have counsel. I appointed Mr. Charles Deters and Mr. Robert Cetrulo of the 
Covington, Ky., bar to represent them. Due to circumstances, which it is un- 
necessary to set out here, the prisoners were kept in jail at Lexington, Ky., 
which is about 100 miles from Covington. It was necessary for the attorneys to 
go to Lexington to see their clients in the preparation of the case. This they 
did at their own expense and gave to the defendants an excellent, conscientious 
representation. The case took the best part of a week for the trial. 

It should also be recognized that not only are these attorneys taken away 
from their practice during the trial but they expend much time frequently in 
actual preparation. As lawyers all know, there is also a mental strain which 
is a constant companion of a conscientious lawyer appearing in a trial where 
his client may lose his liberty. In addition to this, there are circumstances 
which come up after the trial is concluded which make demands upon him for 
his time and thought. Even after prisoners are committed to the institution, 
they often write to their counsel and seek further advice and effort on his part. 

I repeat that Kentucky lawyers have been most generous and I am sure they 
will continue to be when called upon by the court to serve as its officers in 
representation of the highest tradition of our profession, the rendering of service 
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to an unfortunate who is unable to pay. The progress of our times, fair play, 
and commonsense demand that this imposition should not be asked of the bar 
any longer. I do not unqualifiedly endorse the idea of creating the office of 
public defender, but I heartily approve the plan outlined in your letter of making 
reasonable compensation to appointed counsel in given cases. 

I again commend you and your organization for this progressive and forward 
step and wish you success in your efforts. 

Sincerely, 
Mac SWINForp. 





U.S. Districr Court ror THE District or CoLuUMBIA, 
April 17, 1959. 
DonaLD A. WINE, Esq., 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 


Dear Mr. WINE: I have your letter of April 13 in connection with the defense 
of indigents accused of crime. This subject, and the related subject of the 
representation of indigents in noncriminal cases, have been the subject of great 
concern by the bench and bar of this jurisdiction for many years last past. 
Reports and studies have been made, and the matter has been the subject of 
consideration by the Judicial Conference of the United States and of this circuit 
on numerous occasions. A most comprehensive report was made by a commis- 
sion on legal aid of the Bar Association of the District of Columbia, copy of 
which I am sending you under separate cover as a possible interest to you. 

You particularly asked me to give you some case histories. There have been 
so many instances where I have observed the tremendous sacrifices made by 
members of the bar in performing this important public duty that I would 
hesitate to search my memory and attempt to select a few for your consideration 
because in that way I would not do justice to the many that would deserve to 
be reported. Of course, the clerk’s office of this court, and the other courts of 
this jurisdiction, could probably supply you with statistics, but it seems to me 
that it is better for me to simply tell you that the bar of this jurisdiction has 
upheld the high ideals and traditions of our profession, even to the point in 
some instances of making sacrifices beyond the call of duty and to their real 
financial detriment. Relief of some kind must soon be granted, and I am glad 
to know that the junior bar conference is putting its shoulder to the wheel along 
with all the other interested groups to this end. 

Yours sincerely, 
Davip A. PINE. 


U.S. Districr Court, EASTERN DIstrIcT OF MISSOURI, 
St. Louis, April 29, 1959. 
Mr. DonaLp A. WINE, 
Chairman, Legal Aid Committee, Junior Bar Conference, 
Davenport, Towa. 


DeaR Sir: In reply to your letter of April 13 relative to inquiry concerning 
expense of lawyers incurred in the defense of defendants when appointed by 
court as counsel, I wish to advise that I do not have a record that would give 
this information. Neither do I have any recollection or memory of specific 
incidents or amounts involved. 

The only thing that I can say is that my memory and recollection would be 
that in the 2 years I have been U.S. district judge and in the 14 years preceding, 
when I was a judge of the State circuit court, I know there have been many 
instances when counsel appointed for an indigent defendant in a criminal case 
has spent money and considerable time in representing that defendant and in 
making preparation for the trial. Time and money so spent always is done at 
personal sacrifice. 

Therefore, my general answer to your inquiry is in the affirmative, but I am 
unable to give you specific incidents or events. 

Very truly yours, 


RANDOLPH H. WEBER. 
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U.S. District Court, 
Districr OF UTAH, 
Salt Lake City, Utah, April 27, 1959. 
Mr. Donatp A. WINE, 
Chairman, Legal Aid Committee, Junior Bar Conference, 
Davenport, Iowa. 

Dear Mr. WINE: In response to your letter of April 13 pertaining to H.R. 
4609, a bill providing for compensation for assigned counsel, I must say that I 
heartily approve of such legislation. 

From my own experience, I could cite innumerable cases where appointed 
counsel have defended indigent criminals at a considerable sacrifice of both 
time and money, but outstanding in my memory is the following experience: 

Mr. A. Wally Sandack, a prominent Salt Lake City attorney, was appointed 
counsel for Melvin LeRoy Sullivan, one of two defendants in a first degree 
murder charge. Mr. Sandack undertook the appeal in the State court, right 
through the conclusion of the Federal court habeas corpus procedures, which 
occupied close to 6 years. Involved in the 6-year proceedings were three peti- 
tions for certiorari to the Supreme Court of the United States, two appeals 
for habeas corpus to the Federal district court, one appeal to the 10th circuit. 
In addition, there were two habeas corpus petitions to the Supreme Court of 
Utah. During the 6 years involved in this litigation, Mr. Sandack estimates 
that this case occupied 1 solid year of his time. He had to make several trips 
to Denver, Colo., and says that his contribution in time and money was equal 
to at least $25,000. 

Hoping this information will be helpful in your hearings, I am, 

Sincerely, 
WILuIs W. RITTER, 
Chief Judge. 


Oxrorp, Miss., April 27, 1959. 
Mr. DonALp A. WINE, 
Davenport, Iowa. 

Dear Mr. WINE: I have your letter of April 13. For many years I have 
felt that legislation along the line of Mr. Udall’s line was needed. I, for at 
least three times, led the fight in the judicial conference for the fifth circuit 
in an effort to get such legislation approved. However, neither the bench nor 
the bar seemed to like the idea. Personally I feel that lawyers are frequently 
called on to devote more time to matters of this kind than is entirely fair and 
that some modest compensation should be allowed. 

Sincerely, 
ALLEN Cox, U.S. District Judge 


U.S. Districr Court, 
DISTRICT OF MONTANA, 
Butte, Mont., April 24, 1959 
Mr. DoNALp A. WINE, 
Davenport, Iowa. 

DeAaR Mr. WINE: The junior bar conference certainly has my support in its 
efforts to secure legislation providing for compensation for assigned counsel 
representing indigent defendants. 

I suppose that 95 percent of the defendants who come before this court ask 
that counsel be appointed to represent them and the bar has always responded 
generously. 

The most recent case in which lawyers have represented an indigent crim- 
inal at a considerable personal sacrifice occurred in a recent Smith act case 
where counsel spent approximately a month in trial without reference to the 
many hours and days spent in preparation. Counsel also handled the appeal 
of the case without compensation except for the payment of transportation 
which came from a fund raised for the defense of the Communist defendant. 

The lawyers referred to are Mr. Robert A. Poore and Mr. Charles L. 
Zimmerman of Butte. 

With every best wish for the success of your efforts, I am, 

Very truly yours, 


W. D. Murray, U.S. District Judge. 
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U.S. Districr Court, 
For THE EASTERN DISTRICT OF MICHIGAN, 
Detroit, April 28, 1959. 
Mr. Donatp A. WINE, 
Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 


Dear Mr. WINE: I have given careful consideration to your letter of April 13. 
I have concluded that the information that you desire is contained in a letter 
dated February 26, 1959, which I sent to Mr. Bachmann, executive secretary of 
the Michigan State bar. 

I am also enclosing a reprint from the Michigan Bar Journal and have itali- 
cized some portions that I think will be of special interest to you. You undoubt- 
edly realize that the probation officers, who are all highly trained individuals 
and expect to spend their life in this work, will know all about criminal law and 
elements essential to establish the guilt of the defendant. On the other hand, 
it has been my experience that very few lawyers have any desire to specialize in 
the field of criminal law. Therefore, they cannot afford to take the time neces- 
sary to adequately do more than render some assistance in determining disputed 
questions of fact. Of course, there are exceptional cases where the services of 
a lawyer are essential. These exceptional cases merely help prove the general 
rule. 

Sincerely, 
ARTHUR F. LEDERLE, 
Chief Judge. 


U.S. District Court 
FOR THE EASTERN DISTRICT OF MICHIGAN, 
Detroit, February 26, 1959. 
Mr. Mitton EB. BACHMANN, 
Peecutive Secretary, 
State Bar of Michigan, 
Lansing, Mich. 


Deak Mr. BACHMANN: I have read Paul Williams’ article in the February 
ABA Journal referred to in your letter of February 16. I will try to frame 
my reply so that you can use it to answer the letter you received. The trouble | 
with the Williams’ article, which is quite characteristic of the ABA Journal, 
is that it is entirely theoretical. 

I am familiar with the Supreme Court decisions referred to by Williams. 
None of these decisions either added to or changed the Bill of Rights or any 
other provision of the Federal Constitution. These opinions are in line with 
earlier decisions of the Supreme Court as applied to changed conditions. I am 
pleased that the present Supreme Court Justices have the same courage as their 
predecessors to stick to the fundamental concepts of our democracy, despite the 
claim by some misguided individuals that conditions at this time would justify 
abandoning some rights. During the 23 years that I have been a U.S. district 
judge, I have never found an occasion when the most competent lawyers prac- 
ticing in our court had forgotten that they had taken an oath reading in part as 
follows: “I will never reject from any consideration personal to myself, the 
cause of the defenseless or oppressed * * * .” 

It has been my experience that the appointed lawyers guard the rights of their 
indigent clients just as zealously as they would if they were to be handsomely 
compensated. I am enclosing a list of names of the attorneys appointed by me 
directly during the fiscal years 1955-59. 

In 1958, I terminated over 200 criminal cases and found it necessary to ask 
& lawyers to work without compensation, that is approximately 3 percent. 
We average around 700 criminal cases per year in this district. Adopting the 
relatively high percentage of 1958, it would mean that we would appoint approx- 
imately 21 lawyers per year. As you know, there are now over 9,000 lawyers 
authorized to practice in our court. Only a very small number of these lawyers 
will ever have an opportunity to thus demonstrate to the public “* * * that the 
profession is a branch of the administration of justice and not a mere money- 
getting trade.” 

From time to time efforts are made to provide for nominal compensation to 
court-appointed lawyers from the public treasury. I hope that such legislation 
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is never adopted. None of the lawyers that I appoint would accept such pay. 
I am afraid that if it were available, they might suggest that instead of asking 
them to represent the indigent defendant, I appoint someone who was so 
unsuccessful that he needed this small stipend. 
Sincerely, 
ARTHUR F’. LEDERLE, Chief Judge. 


(The portions of the reprint from the Michigan Bar Journal, 
referred to in Chief Judge Lederle’s letter, are as follows:) 
~ + * a * . # 


The defendant should be produced before a judge for arraignment immedi- 
ately after arrest. The doctrine that an individual is innocent until sufficient 
evidence is produced to establish his guilt is more than a form of words used 
by a judge in instructing a jury. It is a declaration of fundamental human 
rights. All criminal proceedings should be conducted with dignity and care. 
Regardless of the offense charged or the social or economic status of the indi- 
vidual involved, we must remember that he is a human being. Most defendants 
can be released on a personal bond while awaiting trial or sentence. 

Ordinarily in modern criminal court procedure the only function that lawyers 
perform either in the prosecution or the defense is to assist the judge and the 
jury in deciding disputed questions of fact. Crime is not a legal problem. It 
has to do with the relationship between abnormal human behavior and the 
social welfare. 

PROMPTNESS IMPORTANT 


In the Federal court, more than 95 percent of the defendants in criminal cases 
plead guilty. In the few remaining cases where the defendant pleads not guilty 
provision is made fora prompt trial. If the defendant is not guilty of the offense 
charged, he should not have to bear the onus of the charges longer than abso- 
lutely necessary. On the other hand, if he is guilty, society demands immediate 
action. Certainty of prosecution and prompt punishment are more effective 
deterrents than heavy sentences. A transcript of the stenographic record of 
the arraignment is placed in the file immediately so that it is available for pub- 
lic inspection. 

In all cases where the defendant's guilt is established by plea, the matter is 
referred to the probation department for a presentence investigation. This 
presentence investigation and report is the most important part of our criminal 
procedure. The report serves not only to assist the judge in prescribing the 
treatment to be accorded the defendant, but also to make doubly sure that no in- 
nocent person is punished. Probation officers should be college-trained, con- 
scientious individuals who have dedicated their lives to this important social 
service. They must be secure in their positions. They should be adequately 
compensated so that they can live a normal, healthy family life in the best 
American tradition. 

* * . * * * * 


U.S. District Court, 
SOUTHERN DIstTrRICT OF CALIFORNIA, 
Los Angeles, Calif., April 24, 1959. 
Mr. Donatp A. WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 

My Dear Mr. WINE: Reference is made to your letter of April 15 asking for 
information regarding situations where the defense of indigent criminals has 
been carried on by lawyers at considerable personal sacrifice. 

For more than 10 years the Los Angeles Bar Association has maintained an 
indigent defense committee, and on every arraignment and plea day (which is 
every Monday) there have been from one to four or more members of that com- 
mittee present in court who accept assignments of cases. 

There have been a number of cases where lawyers have spent a great deal 
more time and money than they have in the ordinary run-of-the-mill cases. I 
do not recall the names or numbers of the cases, I do recall that there were 
two murder cases where counsel spent a great deal of time, not only in preparing 
the cases, but in the trials and in presentation of matters on appeal. 
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In another case I appointed a member of the indigent panel who raised the 
question of the constitutionalty of a section of the Immigration Act under which 
many hundreds of persons had been sent to prison. I examined the question, 
and concluded that the act was unconstitutional. The case was carried to the 
Supreme Court of the United States, not only with the aid of local bar associa- 
tion, but I believe they had help from a member of the American Bar Associa- 
tion who resided in Washington, D.C. The Supreme Court agreed with me 
concerning the unconstitutionality of the statute. 

I was instrumental, after I came on the Federal bench, in inducing the local 
bar association to set up the indigent defense committee, and I have had a great 
deal of interest in the matter of the representation of indigent defendants. 

For whatever it is worth, I am opposed to the appointment of a public defender 
for indigents. This for the reason that I was on the State bench before coming 
to the Federal bench, and in Los Angeles County we have the public defender 
system. As I recall, the last year that I was on the State bench, which was the 
year 1941-42, there were about five or six men in the public defender’s office of 
Los Angeles County representing more than 3,000 defendants. It is simply im- 
possible in such situations for any lawyer to properly prepare a case, and time 
after time I have seen defendants plead guilty after only a few minutes discus- 
sion with the public defender in a corner of the courtroom. 

I do favor a system which would permit designation of counsel for compen- 
sation on a per diem basis. I am strongly in favor of this, not only for the 
younger lawyers, but especially where an experienced lawyer is appointed for 
an indigent defendant. Many times I have seen an experienced lawyer who 
has been engaged, generally, in civil practice, take a criminal case, and pursue 
it with a great deal more avidity and success than a lawyer specializing in crimi- 
nal cases has done in some cases. 

Actually, in a large district such as this, where from 20 to 60 defendants are 
arraigned most every Monday in the central division, most of them without 
funds to employ counsel, I believe that there should be a system which would 
permit designation of counsel from the indigent panel at a stated fee. I believe 
also that there should be created some office in the nature of a secretary to the 
indigent panel who could inquire the week previous to date of arraignment of 
defendants to determine who are indigent. Such office should keep track of the 
assignment of cases and furnish stenographic services to the lawyers who are 
appointed. As it is now, when the arraignment and plea calendar is called on 
Monday morning, we do not know until the particular defendant is arraigned 
and is asked if he has counsel. 

When counsel is then appoined, as a matter of necessity, the case must be 
continued at least another day, and frequently longer, in order to give the ap- 
pointed counsel a chance to go over the case with the defendant, and make such 
investigation of the facts, and consideration of the law which might be neces- 
sary in order to file motions which may be advisable. This, I believe, could be 
avoided and time thus saved if an office in the nature of a secretary or adminis- 
trative officer could be set up to serve the indigent panel, especially in a large 
district such as this. 

Very truly yours, 
Perkson M. TIA. 


U.S.Distrrict Court, District or New MExIco, 
i/buquerque, N. Mew., April 23, 1959. 
Mr. Donato A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, 
Davenport, Towa, 


DeAR Sir: I have your letter of April 13, making inquiry about specific cases 
in which attorneys appointed for indigent defendants are required to incur con- 
siderable expense, et cetera, in the defense of such indigents. I have been con- 
ferring with Mr. L. S .Sedberry, attorney here in Albuquerque, who is assembling 
this exact data for the use of the congressional committee. He is representing 
the junior bar in this matter here in New Mexico. I have given Mr. Sedberry 
the names of some cases which I am sure he will transmit and it will be available 
for the committe hearing. 

Generally younger attorneys do not object to representing indigent defendants 
without compensation, as they gain most valuable experience in so doing. Even 
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this can become a burden and I would welcome some means of compensating 
attorneys. I do not believe a public defender would be required at all in this 
district. I would not object to a bill which would make the appointment of a 
public defender optional. Some reasonable compensation should be provided, 
at least to provide sufficient remuneration to prevent financial loss to the attor- 
ney. I do not believe it should be large enough to make it profitable. Because 
Mr. Sedberry will furnish the desired information I will not go into specific cases. 
Very truly yours, 
CaRL A, HATCH. 


U.S. District Court For THE District OF MARYLAND, 
Baitimore, Md., April 28, 1959 
DONALD A. WINE, Esq., 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 

Dear Mr. WINE: In reply to your letter of April 13, I refer you to the cause of 
United States vy. Provoo (17 F.R.D. 1838. affirmed 850 U.S. 857) in which the four 
younger members of the bar whom I appointed spent weeks of work on the facts 
and law of the case. They were able to do so only because all of them were 
associated with firms of older lawyers who supported them during the long 
ordeal. 

Very truly yours, 
Rosze. C. THOMSEN 


Chief Juda 


U.S. Court or APPEALS FOR THE NINTH Crreert 
Nan Francise , Calis... tpril 5. [959 
Mr. DonaLp A. WIN! 
Chairman, Legal Aid Committce, 
Junior Bar Conference, American Bar Association, 
Davenport, Lowa. 





DEAR Mr. WINE: | have your letter of April 13, in which you seek infor tion 
of instances in which the Cefense of an indigent criminal bas been carried on 
by a lawyer by court po vitine 

Dsuring the 344 vears | served as district judge fully SO percent of the defend 
ants appearing in my court were indigent In every case I appointed a lnwvyer 
to consult with the defendant, exp n t dictment, and in gener divise 
with the defendant concerning anv defense he might hive. The Fresno County 
Bar Associttion each vear aupnoint tt im ttee to provide th tvin 
to the Federal cour and members of the conmittee were in court eve 
which the criminal caiendar was called. Upon appointment, the lawyer 
required to be present at the arraignment difa guilty plea were ente t 
the time of the pr atic hen i e ‘i nN oti ol * tence Stl¢ I ce 
required the lawyer to be away f1 his office at le t twice 

l recall three cass yier t t\ pen were entered, wl | ‘ red 
considerably more service from tl ourt-ap pointes iwyers Phe three 
involved were 
John Gelegan, attor vy at law, Helm Building, Fresno 
Dean Bailey, attorney at Vv. Bouit e Building. Fresno 


Roger E. Fipps, attorney at law, Helm Building, Fresno 


I suggest that you write to those three lawyer who will be int h hetter 
position to inform you of the time devoted to the defense in these st | ( 
that some personal expenses were also involved 

[ am heartily in tf r of legislation under which provision « ad he rde tf 
compensate lawvers who render thi ndispensuble service to the courts 


Very truly yours, 
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U.S. District Court, Districr or NEBRASKA, 
lincoln, Nebr., April 16, 1959. 
DONALD A. WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 


Dear Mr. WINE: I have your letter of April 13. Within the past few years 
there have been two cases in Nebraska in which court-appointed counsel have 
spent a considerable amount of time in representing their clients. Both were 
habeas corpus actions. In the earlier case Richard W. Smith and the writer 
were appointed as attorneys for Henry Hawk. I later withdrew at Mr. Hawk's 
request and Mr. Smith continued to handle the matter successfully. As an 
aftermath, the judge who made the appointment appointed him trustee for a 
company in reorganization and he and his firm have received, so I am advised, 
somewhere from $160,000 to $200,000 in the last 4 or 5 years in fees. I am 
certain that he regards the appointment as a fortunate one for him financially. 

Charles Flansburg of this city was appointed for Lloyd Grandsinger, who 
likewise had applied for a writ of habeas corpus in this court. Flansburg was 
likewise successful and spent weeks of time and considerable money on the 
matter. 

Any bill providing for pay in criminal cases probably would not be broad 
enough to have included the foregoing services although I have not 
H.R. 4609, 

I have made one appointment in a criminal case in which the trial took 
several days. That was the appointment of Mr. Tyler Gaines, of Omaha. At 
his request the case was transferred for trial to Lincoln. A conviction resulted. 
I know that Mr. Gaines was appreciative of the appointment and thought 
that he had gained considerable experience from it. 

It has been the experience of the writer since August 1, 1957, when he accepted 
this appointment, and was my experience in the practice, that the representing 
of indigent defendants on appointment of this court is not a burdensome task. 
I follow the practice of appointing younger nen except in serious cases involving 
juvenile offenders when, for example, recently two girls were charged with 
kidnapping a farmer at knife or gunpoint, I appointed two of the older more 
experienced members of the bar. While the burden falls largely upon the 
Omaha and Lincoln lawyers as above indicated, I do not think it is burdensome. 


I would favor some reimbursement for actual expense but do not look with any 
particular favor upon paying counsel 


read 


In the State courts of Nebraska, counsel are paid and it results in long and 
involved defenses in many cases in which there should be a plea of guilty. 
I know of no case in the Federal courts of Nebraska in which an indigent 
defendant has not had competent and adequate defense. 
Very truly yours, 


Rorert VAN PELT, 
U.S. District Judge. 


U.S. Districr Covurr, 
EASTERN DISTRICT OF VIRGINIA, 


Norfolk, Va., April 22, 1959. 
Donan A. WINE, Esq.., 


Davenport, lowa 


Drak Mr. WINE: Acknowledging receipt of your letter of April 13 with respect 
to the work being done by the junior bar conference of the 
Association in connection with H.R. 4609 providing for compensation for 
assigned counsel, I am heartily in accord with the action being taken as attorneys 
do represent indigent criminals at considerable personal sacrifice to themselves. 

There is little that IT can add 


American Bar 


with respect to specific cases except to note 
that one court-appointed attorney was required to serve a period of 18 continuous 
days (including approximately 7 night sessions) in the representation of an 
indigent defendant charged with conspiracy to violate the internal revenue 
laws relating to whisky This case was tried in Charleston, S.C., in September 
and October 1956 and is entitled “¢.S.4. v. G. Haskell Thompson et al.’ 

I have repeatediy had the problem of expenses incurred by 
connection with out-of-town investigations, all of which 
reimbursement unless depositions are taken 
Federal Rules of Criminal Procedure. 


counsel in 
is not subject to 
pursuant to rule 15(¢c) of the 
In one case a local attorney was required 
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to make two trips to New York and one trip to Atlanta, Ga., in order to interview 
witnesses. These expenses could not be reimbursed to the attorney. 

I do not recall the name of the lawyer in the Charleston case but it is available 
from the records in the eastern district of South Carolina and, of course, the 
18 days spent during trial does not include the time required in preparation 
of the case, nor does it include the time consumed in attending arraignment, etc. 

In the Norfolk case which required the attorneys to visit New York and 
Atlanta, the name of the case is U.S.A. v. McNabola and the names of the 
attorneys are Luther W. White III and William A. Redfern, Jr., two attorneys 
having been appointed as it involved a capital offense. 

There are many other instances in which attorneys have spent a considerable 
amount of time in the preparation of cases, and have also used their personal 
funds to aid in the investigation required, but I think it unneccessary to 
enumerate these additional cases, 

Very sincerely yours, 
WALTER E. HOFFMAN, 
U.S. District Judge. 


U.S. District Court, 
Baltimore, Md., April 22, 1959. 
Mr. DonaLp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 

Dear Mr. WINE: I have received your letter of April 13 asking me to advise 
you with regard to any particular cases where court-appointed lawyers to 
defend indigent defendants in criminal cases in this court without compensa- 
tion have occurred. 

For many years past Judge Coleman and I as judges of this court have urged 
congressional action authorizing the payment of compensation in moderate 
amounts in cases in which counsel have been appointed for indigent defendants, 
Several bills along this line, either providing for public defenders or, in the 
alternative, authorizing compensation, have been introduced in Congress but 
have not been passed, although I believe there is one now still pending. It 
was not the view of Judge Coleman and me that it was either necessary or 
desirable to authorize the appointment of a public defender for this Mary- 
land district; but we advocated for Maryland authority to allow moderate 
compensation for counsel so appointed. 

I can recall quite a number of cases over the past 25 years where counsel so 
appointed in this court have given more or less extended time and services 
without compensation even for such incidental expenses as they personally 
incurred in such matters. The most recent case, however, that I now pres- 
ently recall is one in which Mr. Norman P. Ramsey, a well-known member of 
the Baltimore bar, was appointed to defend a certain Jacob Winner for fail 
ure to file income tax returns both personal and with regard to withholding 
taxes on employees. I recall that the actual trial of the case occupied several 
days and I learned in connection with the case as a whole that Mr. Ramsey 
had spent probably so much as 2 weeks in all in conferences with the defendant 
and others in preparation of the trial and argument of motion for a new 
trial, etc. At my request Mr. Ramsey has written me a letter outlining in 
more detail the nature and extent of his services in the matter. It occurred 
to me at the time that a reasonable compensation in that particular case 
would have been more than $2,500. Mr. Ramsey was a thoroughly competent 
and experienced lawyer, specially expert in the trial of such cases as for some 
years he had been an assistant U.S. attorney for this district and had also 
thereafter been for 2 years or more an assistant attorney general of the State 
of Maryland, and was in active practice as a junior member of a large law 
firm in this city. 

Yours very sincerely, 


W. CALVIN CHESNUT, 
U.S. District Judge. 
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U.S. District Court, 
WESTERN DISTRICT OF VIRGINIA, 
Abingdon, Va., April 21, 1959. 
Mr. DoNALpD A. WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 


Dear Mr. WINE: I have your letter of April 13, 1959, regarding proposed 
legislation to provide a modest compensation for court-appointed counsel in 
criminal cases. 

While I am unable to recall any occasion when such hardships as you 
describe have been imposed upon any member of the bar of this court, it is 
nevertheless a fact that on many occasions, members of this bar have been 
required to expend a certain amount of time and effort in the behalf of indigent 
defendants whose defense they have undertaken without compensation at the 
request of this court, I may say, as might be expected, that this service has 
been universally performed with alacrity and good will, and with a high degree 
of skill. 

In closing, I may add that I believe the purpose which the proposed legislation 
is designed to serve to be a worthy one, and feel that it would, if adopted, 
be most desirable. 

Sincerely yours, 
Rosy C. THOMPSON, 
Chief District Judge. 


U.S. District Court 
FOR THE DISTRICT OF MINNESOTA, 
St. Paul, Minn., April 21, 1959. 
Mr. Donatp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association. 


DearR Mr. WINE: This is in reply to your letter of April 13, 1959. 

This court has very frequently appointed members of this bar to conduct the 
defense in criminal cases where defendants are without funds. While the qual- 
ity of the defense has not suffered from the failure to compensate the defense 
attorneys, the expense and personal sacrifice involved certainly warrant modest 
reimbursement. 

In recent months two young attorneys, Mr. Bernard Friel and Mr. M. J. Galvin, 
Jr., of the firm of Briggs, Gilbert, Morton, Kyle & Macartney, W-2162 First 
National Bank Building, St. Paul, Minn., were appointed to defend a man charged 
with bank robbery and although the 5-day trial resulted in conviction, it indi 
cated a lengthy and thorough investigation and preparation of the case. 

Recently also, an indigent charged with kidnaping was represented by Mr. 
Harrison Dilworth, of the firm of Connolly, Jansen & Dilworth, 306 Pioneer 
Building, St. Paul, Minn. A plea of guilty was entered following three appear- 
ances and an investigation involving considerable time and expense including 
one trip by the attorney to a city 125 miles distant for the purpose of inter 
viewing witnesses. 

Mr. Joseph Finley, of the firm of Doherty, Rumble & Butler, “E” First Na 
tional Bank Building, St. Paul, an attorney who previously had successfully de 
fended an indigent, was appointed to conduct the defense of a defendant accused 
of violation of the Mann Act. The trial ran 3 days and resulted in a verdict 
of guilty but evinced careful and extensive preparation made for an able, con 
scientious, and diligent defense. 

In a civil case by way of contrast, a young lawyer, Mr. James Hart, gladly 
assented to a request to assist an indigent woman who was seeking a tax refund. 
He subsequently had to withdraw as he reported the senior members of his law 
firm objected to the amount of time the case consumed. Such objection would 
not be made in a criminal case even though much more time were required. 

This court has no record or other means of knowing the precise time and 
expense involved in the defense of indigents but, as indicated, has every reason 
to believe that in most cases reimbursement is warranted and would welcome 
legislation accomplishing that result. 

Very truly yours, 
DENNIS FPF. DONOVAN, 
U.S. District Judge 
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U.S. District Court, 
SOUTHERN DIstRICT OF CALIFORNIA, 
Los Angeles, Calif., April 21, 1959. 
Mr. Kirk M. McALPIN, 
Savannah, Ga. 


Deak Mr. McALprn: In reply to your circular letter of April 13, I wish to say 
that I have not had a lengthy case recently where I can recall that legal aid has 
been furnished to indigent defendants. However, I can say that during the 
last 3 months I have appointed attorneys to represent indigent defendants run- 
ning into dozens, if not at least a hundred lawyers to represent such defendants, 
Some of them entered pleas and others have gone to trial taking 3 to 4 days. 

I might say that I am highly in favor of relieving our bar association of the 
terrific problem of defending indigent defendants without compensation. 

During the months of January, February, and March each Monday morning 
assignments were made up to 10 lawyers to represent indigent defendants. 

With more power to you, I am, 

Very truly yours, 
BEN HARRISON, 
U.S. District Judge. 


U.S. District Court, 
NORTHERN District oF West VIRGINIA, 
Richmond, Va., April 20, 1959. 
Mr. DoNnatp A. WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 


Dear Mr. Wine: I have your letter of April 13, 1959, pertaining to compen- 
sation for attorneys who serve in the defense of indigents by district court 
appointment. 

You may be advised that ordinarily court-appointed attorneys have not been 
required to expend more than a few hours in carrying out their duties. How- 
ever, on one occasion, John B. Garden, of Wheeling, W. Va., was appointed to 
represent a State of West Virginia prisoner who had filed an application for a 
writ of habeas corpus. While I cannot advise you the number of hours or days 
involved, I recall that Mr. Garden took the depositions of witnesses at a city 
in West Virginia some distance from Wheeling and I know that he spent consid- 
erable time in developing the case. 

Since I am presently away from my headquarters, I cannot give you the style 
of the case but I do recall that, after a thorough and complete investigation, 
the application for the writ of habeas corpus was withdrawn upon recommen- 
dation of the court-appointed attorney. Mr. Garden gave not only of his time, 
but I am quite sure that he incurred travel expense in discharging the duties 
pursuant to his appointment. Under such circumstances, it would be more 
satisfactory to the court if some compensation could be provided. 

Yours very truly, 
H. S. BoremMan, 
U.S. District Judge. 


U.S. District Court, 
Omaha, Nebr., April 20, 1959. 
Mr. DoNALp WINE, 
Davenport, Iowa. 

Dear Str: Prompted by your inquiry under date of April 13, I offer the follow- 
ing two instances of special service rendered by a lawyer under appointment 
in our court. 

One occurred early in 1942. It involved the defense by Mr. Eugene D. O’Sul- 
livan, of the Omaha, Nebr., bar, of one John Tyndall on charges of first degree 
murder in four offenses, all tried together. Mr. O'Sullivan was appointed by 
the late Judge Donohoe of this court. The trial lasted approximately 5 weeks. 
Without compensation, or the hope thereof, Mr. O'Sullivan devoted all of that 
time, together with appropriate preparation, to what was literally a brilliant 
defense. He even expended a considerable amount of his own funds in the 
preparation of testimony for the trial. It may be remarked that Tyndall was 
found guilty on all four counts, and, is serving four concurrent life sentences. 

Then, in 1956-57, in not a strictly criminal case but in a habeas corpus action 
involving the effort of one Lloyd Grandsinger to be relieved of a death sentence 
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in the Nebraska courts on a first degree murder charge, I appointed the same 
Mr. ©'Sullivan and Mr. Charles H. Flansburg, an excellent young lawyer of 
Lincoln, Nebr., to represent Grandsinger. They did it with conspicuous skill, 
ability, and industry, and Mr. Flansburg followed the case through the court of 
appeals and the supreme court. (See Grandsinger v. Bovey (D.C. Nebr.) 153 F. 
Supp. 201; 253 F. (2d) 917; 357 U.S. 929.) Again, Mr. O’Sullivan and Mr. 
Flansburg worked without hope of compensation, and devoted something like 
10 days in actual trial time, and much longer than that in the preparation of 
briefs and evidence. 

I should add besides that, on occasions too numerous to mention or reeall, I 
have received totally competent and devoted service from members of the bar 
on assignments in criminal cases, but on items that required relatively brief 
service. 

Very respectfully yours, 
JoHN W. DELEHANT, 
Judge, U.S. District Court. 


U.S. District Court, 
DISTRICT OF NEW JERSEY, 
Newark, N.J., April 20, 1959. 

DonaLp A. WINE, Esq., 

Chairman, Legal Aid Committee, 

Junior Bar Conference, American Bar Association, 

Davenport, Lowa. 


Dear Srr: In accordance with yours to me of the 13th. I would advise that 
a couple of months ago I appointed one Abraham H. Sles, Esq., 30 Journal 
Square, Jersey City, N.J., to represent a defendant named Arnold E. Vandersee, 
who was indicted for conspiracy to defraud a great number of people in the 
sale of corporate stock. The trial has just occurred and ran for over 4 weeks, 
requiring extensive preparation and some outlay of funds. Judge Meaney, 
who tried the case, advises “Had Sles been paid handsomely, he could not have 
given better service.” 

I might add that in this district I dare say we appoint three or four volunteer 
counsel each week to represent indigent defendants, though, of course, only a 
small proportion of these cases are tried. 

Trusting that the above is of aid, I am, 

Sincerely yours, 
RICHARD HARTSHORNE. 





U.S. District Court, 
MIDDLE District oF NORTH CAROLINA, 
Greensboro, N.C., April 17, 1959. 
Mr. DonaLp A, WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 


DEAR Mr. WINE: I have your letter of April 13, 1959, requesting that I supply 
you with information regarding situations where the defense of an indigent 
criminal has been carried on by a lawyer at a considerable personal sacrifice. 
I understand that you desire the information in connection with hearings soon 
to be held on H.R. 4609 pending in Congress. 

I do not recall that we have had any cases in recent years where lawyers 
have been required to spend more than 2 or 3 days in defending indigent de- 
fendants under court appointment. I would say that the court is required 
to appoint counsel in about 10 percent of the criminal cases. Perhaps one-half 
of these are guilty pleas and the defendant only wants a lawyer to make a 
plea for leniency. The others are jury trials. I would guess that the average 
jury trial will consume from 1 to 2 days and require at least 3 days of a lawyer’s 
time to prepare and actually try the case. 

One of the most objectionable features in these cases is when lawyers are 
required to spend much time in the preparation and trial of a case and there 
is a conviction, the defendant will often write a writ during the first few days 
he is in prison accusing the court-appointed attorney of being incompetent. 
It seems to make no difference whether the court-appointed attorney is young 
and inexperienced or an older, competent member of the bar. These accusations 
then require the attorney to prepare and file lengthy affidavits in his own 
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defense and frequently to appear in court for a hearing on the petition. It has 
never seemed to me to be quite fair to subject members of the bar to this type 
of thing without any compensation whatever. 

It is to be said to the credit of the legal profession that lawyers almost without 
exception willingly accept appointments and prepare and conduct the defense 
as though they were being paid a normal fee. I have a strong feeling, however, 
that some provision should be made for reasonably compensating attorneys 
under these circumstances. 

Cordially yours, 
EpWIN M. STANLEY, 
U.S. District Judge 


U.S. District Court, 
Dallas, Tez., April 16, 1959. 
Mr. DonaLtp A. WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 

My Dear Mr. WINE: Answering your inquiry of April 13, I have to advise that 
I think it depends a great deal upon the judge as to the length of a trial, and, 
usually, the defendant who does not have sufficient money to hire counsel, will 
probably take up very little time of the court in his trial. 

My experience has been that the court instead of appointing some young 
lawyer without experience, should choose a lawyer who knows his business and 
knows how to handle a criminal case. With the court and such counsel acting 
together in the trial of one who is unable to employ his own counsel, can harvest 
a case in such a short time that the appointed counsel would earn a very small 
fee. 

Therefore, I do not consider it necessary to pass any legislation with respect 
to granting remuneration for an attorney so appointed. 

I believe that an attorney who is able to accept such appointment would 
gladly serve the court and the cause of justice without compensation, and I have, 
therefore, long since concluded, after nearly 40 years on the bench, that it is 
quife unnecessary for the people to pay for any such service. 

With kind regards, I am, 

Yours very earnestly, 
Wa. H. Atwe Lt, U.S. District Judge. 


U.S. District Court, 
DIstTkRicT OF NEW JERSEY, 
Trenton, N.J., April 17, 1959. 
DoNALD A. WINE, Esq., 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 

Dear Mr. WINE: In response to your letter of April 13, 1959, I am enclosing 
herewith a list of cases, the names of attorneys, the approximate time spent in 
preparation for trial, and the actual time in court. In addition to the contribu- 
tions of time the lawyers involved also incurred expenses which were out of 
their own funds, in the amounts I have conservatively estimated. 

I hope this information will be of some assistance in obtaining passage of 
legislation that will provide for public defender representation, or at least rea- 
sonable compensation to lawyers who are appointed to represent indigents in the 
Federal courts. 

Very truly yours, 
PHILLIP FORMAN 


UNITED STATES v. ROBERT LEROY WILLIAMS (Cr. 148-52) 


Trial for murder on Government reservation, Fort Dix, N.J. Hon. Frank 
Katzenbach III, attorney for defendant, 28 West State Street, Trenton, N.J. 

One month in preparation, spent approximately $200 for investigations con- 
ducted in upper New York State and elsewhere. 

Ten days in court in trial work: Tried by Judge Richard Hartshorn June 6; 
June 16, 17, 18, 19, 20; and June 23, 24, 25, 26, 1952. 

Verdict: Guilty. 
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UNITED STATES v. JOHN O’Lock (Cr. 381-56) AND UNITED States v. HENRY 
SINCAVAGE (Cr. 383-56) 


Both cases consolidated for trial. Breaking into U.S. post office, larceny, ete. 
Harold Coleman, Esq., 247 East Front Street, Trenton, N.J., attorney for John 
O’Lock. Benjamin Forer, Esq., 143 East State Street, Trenton, N.J., attorney 
for Henry Sincavage. 

Both attorneys spent approximately 1 week in preparation of case, at out of 
pocket expenses of $25. 

Four days in trial work : December 11, 13, 14, and 17, 1957. 

Verdict: Both defendants acquitted. 


APPLICATION OF MARIO J. DELUCIA FOR WRIT OF HABEAS CORPUS 


Philip J. Albert, Esq.; Levy, Levy & Albert, Esqs., 143 East State Street, 
Trenton, N.J. 

Spent 2 weeks in preparation and expenses of $25. Three days in trial work: 
January 24, 25, and 30, 1956. 

Decision: Writ discharged. 


APPLICATION OF VINCENT CICENIA FOR Writ OF HABEAS Corpus (C 274-56) 


Dickinson R. Debevoise, Esq.; Riker, Emery & Danzig, Esqs., 744 Broad Street, 
Newark, N.J. 

Spent 4 weeks in preparation and incurred expenses of $100. 

Trial in U.S. district court, April 24, 1956. 

Trial in court of appeals for third circuit, December 4, 1956. 

Certiorari granted by U.S. Supreme Court. Argued by way of another case. 


APPLICATION OF BENJAMIN PETROLIA FOR Writ or Hapeas Corpus (C 783-58) 


H. Curtis Meanor, Esq.; Emory, Langan, Lamb & Blake, Esqs., 1 Exchange 
Place, Jersey City, N.J. 

To date Mr. Meanor has spent more than $15 in actual expenses and has put in 
at least 5 days in interviewing petitioner and in preparation for return day of 
writ, May 4, 1959. 


U.S. District Court, 
EASTERN District OF MICHIGAN, 
Detroit, Mich., April 17, 1959. 
Mr. DoNALp A. WINE, 
Davenport, lowa. 

Dear Str: Replying to your letter of April 18. I recently had a trial in 
my court which lasted 10 weeks. One of the defendants was represented by 
an appointed lawyer. His name is Henry Baskin. At the time of the appoint- 
ment, it was not thought the trial would consumé any such length of time. 
However, Mr. Baskin remained faithfully on the job and gave the attention to 
the matter that it required. This service must have involved a very consider- 
able financial sacrifice for Mr. Baskin. 

It happens that Mr. Baskin is presently serving temporarily as my law clerk 
on a part time basis due to my regular law clerk having to leave me rather 
abruptly because of ill health. 

Very truly yours, 
CLIFFORD O’SULLIVAN, 
District Judge. 


U.S. Court, 
Boston, April 17, 1959. 
Donatp A. WINE, Esq. 
Chairman, Legal Aid Committee, 
Junior Bar Conference, 
Davenport, lowe. 

Dear Mr. WinE: This will answer your letter of April 13, 1959, supplying infor- 
mation concerning defense of indigent criminals. 

In United States v. Douglas Chandler charged with treason tried in this court 
from June 6 to June 28, 1947, Edward C. Park and Claude B. Cross, both of 
73 Tremont Street, Boston, appeared for the defendant without compensation. 
In the case of United States v. Robert Henry Best charged with treason tried in 
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this court from March 30 to April 16, 1948, Charles W. Bartlett of 294 Wash- 
ington Street, Boston, and Henry M. Leen of 31 Milk Street, Boston, appeared 
for the defendant without compensation. In both cases counsel were assigned 
by the court. 
Very truly yours, 
FRANCIS J. W. Forp, 
District Judge. 


U.S. District Court, 
NORTHERN Districr or OHIO, 
tpril 17, 1959. 
Donatp A. WINE, Esq., 
Davenport, Lowa. 

Dear Mr. WINE: While the following incidents are not in the precise category 
of the examples requested by you, I think they will furnish ammunition for the 
sponsors of H.R. 4609. 

In 1954-55 the members of the Cleveland Bar Association contributed the sum 
of approximately $20,000 to pay for the legal services of lawyers assigned to 
represent indigent defendants charged with violations of the Smith Act. The 
trial of this case covered a period of about 5 months. Later, in 1957 or 1958, 
the association members again contributed the sum of $7,500 to compensate 
counsel assigned to represent indigent defendants charged with violations of the 
Taft-Hartley Act. 

I do not believe that lawyers ought to be called upon from time to time to 
meet legal expenses such as the above. 

Complete details of these two incidents can be obtained by writing the 
Cleveland Bar Association, Manger Hotel, Chester Avenue and East 13th Street, 
Cleveland 13, Ohio, 

Sincerely, 
©, J. MCNAMEE, 


U.S. District Court, i 
SOUTHERN DIsStriIctT OF CALIFORNTA, | 
Los Angeles, Calif., April 17, 1959. 
Donatp A. WINE, Esq., 
Davenport, Towa. 

Dear Mr. WINE: I am happy to answer your letter of April 13 concerning 
H.R. 4609 providing for compensation for assigned counsel 

As I wasa judge of the superior court for Los Angeles County before I became 
a U.S. district judge, I am strongly in favor of a public defender system, which 
California pioneered. However, until we can secure such legislation, I believe 
the court should be authorized to compensate indigent lawyers on a reasonable 
basis. 

I know of an instance of a very able man of long experience in the State 
courts whom I assigned te defend an indigent defendant charged with con- 
spiracy. Although the coconspirator pleaded guilty, he secured his acquittal. 
The trial took several days and I am quite certain it involved expenditures 
of his own time and money. Only 2 weeks ago, I tried without a jury a case 
involving a wife who was charged with her husband with violation of the Dyer 
Act. Although the husband had pleaded guilty, assigned counsel made such 
strong presentation of the testimony that I acquitted her. The counsel in the 
first case whose name was Burgess unfortunately died very young. The name 
of counsel in the second case is Warren L. Johns, whose address is 1535 East 
Chevy Chase, Glendale, Calif. 

Sincerely yours, 
LEON R. YANKWICH, 
Chief U.S. District Judge 


U.S. District Court, 
EASTERN DISTRICT OF MICHIGAN, 
Detroit, Mich., April 17, 1959. 


Mr. DonaLtp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 
Dear Mr. WINE: I have your letter of April 13. I certainly think that even 
young attorneys practicing before the Federal courts ought to be paid when they 
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act by appointment of the court as counsel for defendants in criminal cases. 

For example, I hold court in Bay City, Mich. Sometimes the defendants 
come from Saginaw, sometimes from Bay City, and sometimes from Flint. 
I don’t want to put all the burden on the lawyers from Bay City all the time, 
but when I put it on someone from Saginaw or Flint they have to come a 
considerable distance—from 75 to 100 miles round trip from Flint—and it costs 
them money. They should be compensated. 

Very truly yours, 
FRANK A. PICARD, 
U.S. District Judge. 


U.S. District Court, 
EASTERN AND WESTERN DISTRICTS OF MISSOURI, 
Kansas City, Mo., April 16, 1959. 
Mr. Donatp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, lowa. 


My Dear Mr. Wine: Received your communication of April 13. So far as 
my experiences are concerned, although we have an unusually busy court in 
the western district of Missouri, including Kansas City, I have not found that 
lawyers representing indigent clients have expended any money of consequence 
or that it has taken a considerable amount of their time. 

To be perfectly frank about it, my own thought is that to provide for payment 
of counsel on a per diem basis for representing indigent clients would greatly 
increase the number of trials, and, consequently, the burdens of the court. 

Yours very sincerely, 
RicHarp M. DUNCAN, 


Chief Judge. 


U.S. District Court For THE District or Co_umata, 
April 16, 1959. 
DoNnALD A. WINE, Esq., 
Davenport, Jowa. 


DeaR Mr. WINE: Replying to your letter of April 15, 1959, you are told that 
day by day we have a very large criminal calendar and with few exceptions it 
is necessary to assign counsel. We have no way of compensating the attorneys 
who so generously respond to our call for assistance. 

Your committee is concerned about a very important and disturbing problem. 
It would be impossible for me to mention the many cases of hardship. As I see 
it, they all come in that category. If you and your committee are able to come 
up with an answer to the problem, you will be entitled to the congratulations 
of the courts and the attorneys. 

Very truly yours, 
F. Dickinson Letts, 
Chief Judge. 


U.S. District Court, 
U.S. Court Howse, 
New York, N.Y., April 16, 1959. 
DonaLp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 


Dear Mr. WINE: I have your letter of April 13. Unfortunately I cannot point 
out any particular instance in which a lawyer assigned by me to the defense of 
a case has had to put in an extraordinary amount of time in the defense of the 
case. However, I do wish to point out the following: 

1. With the present attitude in respect to representation of indigent defen- 
dants, it appears that it is an essential service which should not be imposed, 
wholly or even substantially, on the bar. 

2. Although in this area the New York Legal Aid Society does a splendid 
job, there are instances in which Legal Aid is unable to undertake a case be- 
cause of adverse interests among the defendants when Legal Aid has already 
assumed representation of one defendant. 
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3. In cases where investigative activities are necessary to properly defend 
an accused, it seems to me that reasonable disbursements (subject to review 
by the court, perhaps) should be made available to the assigned attorney 
so that he does not have to sustain this expense. 

4. Unfortunately, the burden of assigned cases is not equitably distributed, 
and in a metropolitan district it is difficult to secure uniform attention and 
competency in this field. 

I regret that I cannot supply more detailed information. 

Cordially yours, 
Ricuarp H. Lever. 





DISTRICT COURT OF THE UNITED STATES, 
NORTHERN DISTRICT OF OHIO, 
April 16, 1959. 
Mr. DONALD A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 

DEAR Mr. WINE: I have your letter of April 18. In the routine case there is 
not much of a problem in assigning a lawyer to defend an indigent person. 
Perhaps it will involve 1 or 2 days of trial and the same amount of time for 
preparation. There is, however, a scarcity of lawyers skilled in the trial 
of criminal cases. We always have the problem of selection of competent 
counsel. The real trouble is in the big criminal case where some or all of the 
defendants may request the court to assign counsel to defend them. United 
States v. Brandt et al. was a Smith Act case which was tried about 6 years ago 
in this court. Several of the defendants who were Communists requested the 
court to assign counsel. This presented a terrific problem since it was known 
that the case would take several months to try. The Cleveland Bar Associa- 
tion raised about $30,000 which was contributed by the lawyers in this com- 
munity and was used to pay the attorneys assigned by the court to defend the 
indigeut defendants. The trial resulted in a verdict of guilty which the court 
of appeals reversed. The case is now pending for retrial. If it is necessary 
to try this case again, the lawyers will have to take up another collection. 

In January 1957 there was a trial in my court of United States v. West et al., 
a case where seven defendants were charged with conspiracy to file false non- 
Comuinunist affidavits required by the Taft-Hartley Act. This case took a month 
to try and probably several months to prepare. The bar associations of Cleve- 
land, Akron, and Youngstown raised about $12,500 which was used to compensate 
the attorneys assigned to represent the indigent defendants. 

It is certainly a gross imposition on a lawyer to assign him to defend an indi- 
gent person without compensation, taking from 1 to 3 months of his time. His 
usual office overhead expense goes on and he has to earn a living. It therefore 
is not right to inflict a substantial financial loss on a lawyer. Nor do I think the 
entire burden of defending the indigent. should be on the bar associations. It 
is a public responsibility. 

I am heartily in favor of the bill to provide compensation for assigned counsel 
and hope that you will be able to persuade Congress to do something about it. 

Very truly yours, 
PAuL C, Weick, U.S. District Judge. 


U.S. District Court, 
DISTRICT OF WYOMING, 
Cheyenne, Wyo., April 16, 1959. 
Mr. DONALD A. WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 

Deak Mr. WINE: This will acknowledge receipt of your letter of April 13 with 
reference to H.R. 4609, providing for compensation for assigned counsel in the 
U.S. district courts. I am very much interested in this legislation and when 
this same matter was pending before Congress last year, I wrote to our dele- 
gation suggesting that they support this legislation. 

In this district we handle approximately 125 criminal cases per year and I 
would estimate that more than 90 percent of the defendants do not have attorneys 








REPRESENTATION FOR INDIGENT DEFENDANTS 105 


or money with which to employ counsel. We, of course, must be very careful to 
advise each defendant that the Constitution of the United States guarantees 
him the right of counsel and that if he does not have an attorney or money with 
which to employ an attorney it is the duty of the court to appoint counsel to 
represent him. I would estimate that in three-fourths of the cases the defendants 
request the court to assign counsel to represent them. 

Fortunately, I have had only one criminal case which might be considered 
protracted, In the case of United States vy. Kitchens, I appointed Mr. Vincent 
Ross, attorney at law, Majestic Building, Cheyenne, Wyo., to represent the 
defendants. The trial required approximately 2 weeks and Mr. Ross advised 
me that he spent approximately 2 weeks in preparation of the case. Obviously, 
it is unfair to call upon a young lawyer to give a month of his time without 
compensation. 

I was assigned to try a number of criminal cases in Denver last month and, 
with one exception, every defendant was represented by court-appointed counsel, 

If you write Mr. Ross, I am sure he can give you a rather detailed statement 
of the amount of time which he was called upon to give in the Kitchens case 

Very truly yours, 
EwIne T. Kerr, U.S. District Judge. 





U.S. District Court, 
EASTERN DISTRICT OF VIRGINIA, 
Alexandria, Va., April 21, 1959. 
Mr. DonaLp A. WINE, 
Davenport, Iowa. 


Dear Mr. WINE: Let me thank you for yours of April 13. I am particularly 
interested in the establishment of some form of pecuniary compensation for 
attorneys assigned to indigent defendants in criminal cases. It is a pressing 
need and is apparent almost daily. 

Even in regard to young lawyers, their appointment is frequently an imposition. 
The court hesitates to take their time and accept their efforts with no hope 
of reimbursement. Fortunately, we have not had any protracted cases in which 
assigned counsel have been involved. But we do constantly call on attorneys 
to help and to serve without pay. 

I am sorry I cannot be more specific, but I hope you will count me as earnestly 
supporting Mr. Udall’s legislation or a bill of the same stamp. 

With kind regards, I am, 

Yours faithfully, 
ALBERT V. BRYAN, 
District Judge. 


U.S. District Court, 
New York, N.Y., April 27, 1959. 
Mr. DoNnALD A. WINE, 
Jhairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Towa. 


Dear Mr. WiNE: I am in receipt of your letter of April 13, 1959. 

You asked for instances where an attorney has, by court appointment, 
undertaken the defense of an indigent defendant at considerable personal sacri- 
fice. I know of two such cases which may be of interest to you. 

In 1957 and 1958 I tried two large conspiracy cases: United States vy, Lev 
and United States vy. Stromberg. In each instance one of our most serious 
pretrial problems was obtaining adequate representation for indigent defendants 

In United States v. Lev, six defendants were tried for conspiracy to defraud 
the Government in the procurement and administration of Government contracts 
the trial was quite protracted. It lasted, in all, 6 weeks. In addition to this, 
the case was complex—the various intricacies of Government contract pro 
curement being at the crux of the action. Thus the preparational work for 
each of the attorneys was considerable. One of the defendants, Maurice Ades, 

yas unable to raise a sufficient fee to compensate an attorney for services in 

his behalf. While he was able to pay something, an idea of the inadequacy 
of the fee can be obtained from the fact that Judge Noonan spent several weeks 
Scouring the city in search of a lawyer willing to take the case. Ultimately, 
a young ex-assistant district attorney named Lucien Rossi volunteered to 
defend Ades, primarily on a public service basis. 








106 REPRESENTATION FOR INDIGENT DEFENDANTS 


In United States v. Stromberg, 19 defendants were tried for conspiracy to 
violate the narcotics laws. I personally undertook what appeared to be the 
hopeless task of obtaining counsel for an indigent defendant, Jean Aron. The 
prospect of a 2 or 3 months trial (the case actually took 10 weeks to try) 
frightened off all prospects. After I had seemingly exhausted every possible 
source, I finally found an excellent attorney of some experience, Mr. Louis 
Haimoff, who was willing to undertake the defense. 

While both Ades and Aron were convicted, this was in no way attributable 
to any failing on the part of the attorneys who defended them. Indeed, I 
was deeply impressed with the extraordinarily high caliber of representation 
afforded these two indigent defendants. 

I might also mention the splendid work performed by Mr. Frederick Boyden, 
an associate in the firm of Dewey, Ballantine, Bushby, Palmer & Wood, in 
behalf of the defendant Martin DeSavero, another indigent defendant in the 
Stromberg case. While there is little likelihood that the assignment con- 
stituted a personal hardship for Mr. Boyden, the unrenumersted loss of one 
of its juniors for 10 weeks, with additional time spent on the appeal, must 
certainly have been a sacrifice for the firm. 

I feel that any measure which provides compensation for those who undertake 
the defense of the indigent will be an important advancement in the continuing 
effort to insure “equal justice for all.” 

Sincerely yours, 
IRVING R. KAUFMAN, 


U.S. District Court, 
WESTERN [District oF WISCONSIN, 
Wausau, Wis., April 27, 1959 
In re H.R. 4609. 


Mr. DonaLp A. WINE, 

Chairman, Legal Aid Committee, 

Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 

Dear Mr. WINE: I asked Mr. Harry E. Larsen, attorney at law, Superior, 
Wis., to refresh my memory concerning a dramatic murder trial which took 
place before this court at Superior, Wis., some years ago. The court-appointed 
defense attorney won an acquittal. His enthusiasm, hard work, and deep interest 
in the fate of a penniless Indian made a lasting impression on me. I know of the 
great personal sacrifice, in time and money, made by this lawyer and I regretted 
that there was no way to compensate him at the time. 

I am enclosing Mr. Larsen’s reply to me, which should be very persuasive in 
convincing the committee that attorneys appointed to represent indigents should 
be compensated. 

Very truly yours, 
Patrick T. STONE, 
US. District Judae 


U.S. Distrier Court 
FOR THE DISTRICT OF COLUMRTA, 
Washington, D.C., April 27, 1959 
Mr. DoNALD A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 

Dear Mr. WINE: I have received your letter concerning representation of 
indigent defendants. I can say, almost without exception, court-appointed 
attorneys carefully fulfill their responsibilities. Of course, the degree of skill 
that each exhibits varies. 

I am not familiar with any case in which a court-appointed attorney repre- 
sented a defendant at considerable personal expense ; however, I am certain that 
there have been such cases, since several cases lasted a number of days. Just 
recently Mr. John Alexander represented the defendant in U.S. v. Johnson, and 
I presume, from the excellent preparation Mr. Alexander showed, he spent a 
considerable amount of time on the case. However, as I have said above, I 
am not aware of what, if any, expense Mr. Alexander was put to. 
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I might add that I certainly think an alternative to the present method of 
representing indigent defendants is called for by some appropriate legislation, 
as the recent judicial conference has indicated. 

Sincerely yours, 
LuTHER W. YouNGDAHL, 
U.S. District Judge. 


U.S. District Court, 
DISTRICT OF MINNESOTA, 
Minneapolis, Minn., April 17, 1959. 
Mr. DonaLp A. WINE, 
Chairman, Legal Aid Committee, 
American Bar Association, 
Davenport, Iowa, 

Dear Mr. WINE: This will acknowledge receipt of your letter of April 13, 
1959, regarding the experience that I have had in appointing lawyers for indigent 
defendants and the length of time the various matters have taken. 

I am of the opinion that it is a shame that we are not able to compensate 
the lawyers whom we appoint for indigent defendants. We would not need a 
public defender as such, but we should have the authority to appoint lawyers 
when it is necessary at a reasonable compensation to be determined by the court. 

During the 28 years I have been on the Federal bench, I have had fine 
cooperation from the bar in their willingness to serve for indigent defendants. 
However, it is always a matter of embarrassment for the court to call upon 
lawyers in these matters when there is no fund from which we can defray their 
expenses. Over the years I have had such cases which have taken from several 
days toa month totry. In fact, I am trying a case now involving mail fraud in 
which one of the lawyers was appointed to represent three of the defendants 
and we are now in the fourth week of trial. It is true that this lawyer was 
employed by another defendant and then the burden is not as heavy as it would 
be if he had not been thus retained, but he has the responsibilty of representing 
three of the defendants for this long period without any compensation. 

I remember another case in which the defendant was charged with kidnap- 
ing and murder, and although eventually he entered a plea of guilty, two law- 
yers were appointed to represent this defendant because he was indigent and 
unable to hire counsel, and they literally spent weeks in preparation for trial 
and in presenting motions. The questions were intricate and involved. 

Undoubtedly, some of the busy districts would prefer having a public defender, 
but my experience in the district of Minnesota leids me to believe that it would 
be preferable here to have the authorization to appoint lawyers to represent in- 
digent defendants at a per diem not to exceed a certain amount, together with 
the allowance of such reasonable expenses as may be approved by the court. 

Very truly yours, 
GUNNAR H. Norpsyk, Chief Judge. 


U.S. District Court, 
WESTERN DISTRICT OF KENTUCKY, 
Louisville, hy., April 17, 1959. 
Mr. Donatp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Lowa. 


Dear Mr. WINE: I have received your letter of April 13, requesting informa- 
tion regarding the defense of indigent criminals by lawyers in this district. 

The most interesting recent case I can recall is that of United States v. Mildred 
Peyton Davis, in which the court appointed S. W. Kellerman, Jr.. a member of 
the Louisville Bar, to represent the defendant. I know that Mr. Kellerman 
very ably presented the defendant's case, but | could not give you any informa- 
tion as to the time involved or expense incurred by him in this case. I am 
asking Mr. Kellerman to write you relative to this matter. 

There is a case scheduled for trial next week in which two indigent defendants 
are charged with kidnaping. The court has appointed counsel for each of the 
defendants and the attorneys are now engaged in preparation for trial. I will 
endeavor to give you some account of that case when it is concluded. 

Very truly yours, 
Roy M. SHELBOURNE, 
UWS. District Judge. 
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U.S. District Court, 
SOUTHERN DIsTRICT OF TEXAS, 
Houston, Tew., April 17, 1959. 
Mr. DonaLp A. WINE, 
Chairman, Legal Aid Committee, Junior Bar Conference, 
Davenport, Iowa. 

Dear Mr. WINE: I have your letter of the 13th instant requesting informa- 
tion relating to the subject of assignment of counsel to defend indigents accused 
of crimes in the Federal district courts. 

Several years ago we adopted the system in this district whereby the clerk 
has compiled and keeps a card index file of attorneys who practice criminal law 
or who are experienced in the trial of criminal cases. When it is necessary to 
assign counsel to represent indigent defendants, we take the cards in order. 
When a particular attorney has completed his assignment, his card then is placed 
at the end of the card index file and again starts working forward. Lbefore 
this system was adopted there were times when some of the lawyers were bur- 
dened with such assignments as it is so easy for the judge to think of someone 
he knows or appoint someone who happens to be sitting in the courtroom. 
Everyone, particularly the lawyers, seems to be happy with the card rotation 
System. 

I do not personally know of any case where an attorney has been called on to 
make a great personal sacrifice either in the way of time or money expended. 
Most of the cases we have tried where attorneys have been assigned to represent 
indigent defendents have been cases that were concluded within 2 or 3 days. I 
do know of some cases where attorneys have made long-distance telephone 
‘alls at their own expense as well as some other expenditures. We have had 
some protracted criminal cases in this district but fortunately they have not 
been cases in which we have had to assign counsel. 

I personally do not favor the public defender system. It would probably be 
just and expedient to allow, from public funds, a modest reimbursement for 
expenses and time, but I do believe that any such reimbursement should be mod- 
est. Fees allowed for representing indigent defendants should never be attrac- 
tive from a standpoint of making money. It is a public service and, like jury 
service, should be compensated but should not be attractive as a means of making 
money. The vices which would result from lawyers “hanging around” the court- 
house for the purpose of obtaining appointments are apparent, and it should not 
be attractive to the point where a judge could favor his friends by patronage of 
this nature. I feel the same way about jury duty. Jury duty is a public service 
and likewise sliould never become attractive as a means of making money. 

In your letter you state that you are working closely with Representative 
Udall who has introduced H.R. 4609 to provide for compensation for assigned 
counsel. Iam forwarding copy of this letter to him for his information. 

Yours very truly, 
JO£ INGRAHAM. 





JUbGE’s CHAMBERS, U.S. Districr Court, 
Knoarville, Tenn., April 16, 1959. 
Mr. DONALD A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa 

DeAR Mr. WINE: This will acknowledge receipt of your letter of April 13 deal- 
ing with the appointment of attorneys for indigent persons. 

I do not know of any instance of undue hardship worked upon counsel ap- 
pointed by the court. I might say to you that Mr. Hobart Atkins, attorney at 
Knoxville, has served more often in this capacity than any other attorney in my 
divisions. I feel sure he could furnish you any information on the subject. 

Yours very truly, 


Rost. L. TAY Lor, 
U.S. District Judge. 
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CLAUDE F.. CLAYTON, 
U.S. District JUDGE, 
Tupelo, Miss., April 16, 1959. 
Mr. Kirk M. McALPIN, 
Chairman, Junior Bar Conference, 
Savannah, Ga. 


Dear Mr. MCALPIN: Replying to your inquiry of April 13, 1959, with respect 
to unusual imposition on lawyers in defense of indigent criminal defendants 
when assigned that thankless task, let me say that I have been on the bench 
slightly more than 1 year, during which time no great imposition has occurred. 
I suggest, however, that you write to Judge Allen Cox at Oxford, Miss., now 
retired, but who was my predecessor. 

It is my personal thought that any such assignment is in effect a taking of the 
property of the lawyer without compensation. I feel also that the proposal 
to allow payment up to $50 a day is quite modest. The authorization for pay- 
ment should be much higher. 

I regret that Iam unable to assist you more. 

Very truly yours, 
CLAUDE F. CLAYTON. 


U.S. District Court, 
NORTHERN District or Iowa, 
Sioug City, Iowa, April 16, 1959. 
Mr. DonALp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 


Dear Mr. WINE: I am in receipt of your letter of April 13, 1959, making 
inquiry as to situations coming to my attention where the defense of an indigent 
defendant was carried on by a lawyer at considerable personal sacrifice. A 
number of such situations have come to my attention. 

I always appoint able and outstanding lawyers who are experienced trial 
lawyers to appear for indigent defendants. 

In the case of United States v. Kitts and Hardy, tried at Mason City, Iowa, 
in 1951, the defendant Hardy requested the appointment of an attorney for 
him. The defendants were charged with bank robbery. I appointed M. L. 
Mason of Mason City, Iowa one of the outstanding trial lawyers in northern 
lowa. The trial lasted nearly 4 weeks. Preparation for the trial and pretrial 
matters required at least 2 weeks of Mr. Mason’s time, so Mr. Mason had to 
put in around 6 weeks without compensation or reimbursement for expense. 
Mr. Mason had a large family. He planned to provide them with a college 
education. He maintained an office at heavy expense. He conducted Mr. 
Hardy's defense with skill and ability. The proof of guilt of both defendants 
was very strong; both were convicted. 

The case of United States y. Reistroffer, et al., was tried at Waterloo, Iowa, 
in the spring of 1956. It was a mail fraud case. The documentary evidence 
was voluminous. I appointed four attorneys for the indigent defendants: 
Horace Van Metre (later Judge Van Metre), W. L. Beecher, Craig Mosier, 
and Wirt P. Hoxie. They were all able and experienced lawyers with large 
practices. The trial of the cause took nearly 4 weeks. Preparation for the 
trial and pretrial and post trial matters took more than 2 weeks of their time. 
They all conducted the defense of the defendants represented by them with 
skill and ability. Proof of guilt of all the defendants was strong; all were 
convicted. The appointments took at least 6 weeks of the lawyers’ time. 

There is a mail fraud case assigned for trial at Sioux City, lowa, starting on 
May 11, 1959. There are several deyendants. Three of them asked for the 
appointment of an attorney to appear for them. I have appointed Wiley F. 
Mayne, Robert E. Bebe, and Eskil M. Nelson. All of them are able and experi- 
enced lawyers. The case is complex. It is estimated that the trial of the 
case will take 3 weeks. Preparation for the trial would take not less than 1 
week, 
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All the attorneys referred to served willingly and ably. I feel that it was 
and is unjust to require lawyers to make the large personal sacrifice that is 
necessitated by serving as court appointed attorneys. 

Very truly yours, 
HENRY N. GRAVEN, 
U.S. District Judge. 





U.S. Districr Court, 
SOUTHERN District or ILLINOIS, 
Npringfield, Ill., April 22, 1959. 

Mr. DonaLp A. WINE, 
Davenport, Towa. 

Dear Mr. WINE: Your letter in regard to attorneys who are appointed to 
defend indigent criminals, is acknowledged. | 

We have many situations in our court where it is necessary to appoint 
attorneys to defend the rights of persons arrested for violation of the U.S. 
laws. Since I have assumed office on September 9, 1958, there have been 
approximately 20 cases in which I have appointed counsel for the defendants 
Most of these cases usually end with pleas of guilty after conferring with 
the attorney. There has been only one case in this court since I have held office 
in which a defendant actually had his case tried before a jury. Shortly prior 
to the trial, friends of the accused provided an attorney's fee. This trial took 
2 days. In other cases there were pleas of guilty. However, since it is 
necessary in a great many of the cases to appoint counsel, I feel that these 
people should have some compensation, and I feel that the reimbursement 
for expense an time amounting to $50 is fair in most cases. However, 
if it should develop that any extensive time should be required, or the nature 
of the case such that an outstanding lawyer should be appointed, then I feel 
that the compensation should be in excess of $50 per day. 

I am very happy to furnish you with this information. 

Yours very truly, 
OmMER Poos, U.S. District Judge. 


U.S. Courts, 
NorTHeRN District or Greorata, 
Atlanta, Ga., April 20, 1959. 
Mr. DoNALp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, 
Davenport, Iowa. 

Dear Mr. WINE: Your letter of April 13 addressed to Judge Frank A. Hooper 
was received just as he was leaving the office for a trip abroad. 

Judge Hooper asked that I send to you the enclosed copy of letter to Judge 
H. H. Grooms with indented portions as to public defenders. He trusts this 
information will be helpful and regrets that he was not able to reply to you 
himself. 

Sincerely yours, 
DoroTHY Screws, 
Secretary to Judge Frank A. Hooper. 


APRIL 13, 1959 
Re your letter of April 1, 1959. 
Hon. H. H. Grooms, 
U.S. District Judge, 
Birmingham, Ala. 

Dear JupGeE Grooms: I deeply regret that I will miss the Judicial Conference, 
as my wife and I are flying over to Israel to see our son and his family, he 
being a Baptist missionary over there. We could not find any other time to go. 

I have studied the proposed report of the Committee on Legislation very care 
fully and have read the bills which were sent to me, and wish to make the fol- 
lowing comments: 

H.R. 4185 and S. 895, regarding attorneys for indigent defendants: 

Having had many very unsatisfactory experiences in regard to these matters, 
I have a deep conviction on several points. 
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(1) If counsel are going to be paid anything on a daily basis for repre- 
senting these defendants, the sum of $35 per day is grossly inadequate. In 
my opinion it would be better to pay them nothing and let it be a public 
service, aS at present. Competent and outstanding trial lawyers would 
not wish to serve for $35 per day. A lawyer trying his first case, assuming 
his services are worth $35 per day, could not furnish adequate representa- 
tion. In some rural areas this amount would be attractive to competent 
lawyers. I believe it would be much better to put a maximum of $50 per 
day, in discretion of the trial judge. 

(2) IT am constantly shocked at the number of professional criminals who 
make big money, who play both dumb and indigent before the court and jury, 
getting the benefit of able counsel for nothing, and deliberately imposing 
upon the court and the appointed counsel. Last week I had a man before me 
in that status, who represented he could not pay counsel. Appointed counsel 
thought that he could, and so did I, but we could not prove it. Appointed 
counsel represented him and he was found guilty, whereupon the defendant 
went out and employed very able and expensive counsel to prosecute his 
appeal, and came into the Federal building with a pocket chock full of money, 
tossing $50 to the court reporter for the record in advance. I expect to 
cite him for contempt of court, as [ have done before. On fineing a defendant 
such as this $100 on one occasion I broke up the practice for a while, but 
people do forget. 

(3) Iam afraid that public defenders start out with one man on a small 
salary and eventually it grows into an organization as big as the district 
attorney's office, all accused persons knowing that they can get able counsel 
for nothing, and a great imposition is worked on the courts and the public. 
The easiest thing for a trial judge to do would be to refer everyone to the 
public defender who requests it, as it will save him the trouble of calling 
on counsel to defend a man for practically nothing. The jury trying the 
case will that the public defender is counsel for defendant and that the 
defendant is indigent, whether he is or not. Personally I would favor 
amending the bill making it a contempt of court for a person who can afford 
counsel through his own means or others, to use a public defender. The 
court has that right already, but this would be a warning. 

H.R. 591, State law as to jurors. I very much oppose this bill as it would 
allow majority verdicts. 

H.R. 3218, U.S. commissioners: 

I not only favor this bill very much, but think it should be enlarged so that 
U.S. Commissioners could try any misdemeanor case without a jury and with 
consent of the defendant. In such a case, however, I think the approval of the 
district court should be obtained, as there might grow up a practice in connection 
with liquor cases and lottery cases of a U.S. commissioner becoming too lax, 
and automatically taking a small fine from everyone who pDleads guilty. 

Giving the trial judge a check on this would mean that the district attorney’s 
office could object to U.S. commissioners trying misdemeanor cases, and the 
district attorney would largely control the matter. This provision, however, 
would mean that a large number of small cases (with which U.S. courts should 
not be burdened anyway) would be cleared out by the U.S. commissioner, and 
would result in (@) a man who can not give bond getting a speedy trial, and 
(b) a man who would get probation or pay a small fine, would be speedily 
disposed of, (¢) a man who is not guilty, and the case is frivolous, being allowed 
to bring witnesses before the U.S. commissioner and getting rid of the case 
pronto. It is usually the innocent man who is willing to waive a jury. 

H.R. 3216, regarding habeas corpus. This bill has been pending a good while 
and nobody objects to it particularly. I trust you gentlemen will call on the 
judges at the conference to contact their own senators and representatives and 
help put it through. 

H.R. 4156, transeript of pleas of guilty. This bill is all right, but I do not 
see why it is necessary if I properly interpret the present statute. I presume 
that under this bill it is still unnecessary for a reporter to transcribe the record, 
but only to file his notes. 

H.R. 2979, appointment by district court judges of law clerks and secretaries. 
I approve this bill. However, I am still in favor of the district judge having 
the power to appoint a law clerk as a special master, to study and make report 
to the judge of any matters referred to him. This would no doubt require law 
¢«lerks of more experience, and more pay. On the other hand, law clerks as 
now constituted could take over a large amount of discovery work and other 
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matters, and make their report to the district court which in most instances, 
would not be objected to. 

As I am leaving for a 5-week trip I am directing that all cases pending before 
me which have not been pretried be set down before my law clerk, together 
with my court reporter, at which time my law clerk will follow a complete 
form of pretrial which I am preparing. This will result in (1) stipulation of 
all facts possible, (2) stipulation of all documents or objections thereto, (3) 
all questions to be raised which I shall pass upon at my return, (4) all matters 
of law to be raised on the trial, together with trial briefs thereon. 

On my return I shall go through all of these transcripts, hold a further pre 
trial when necessary, and then have about 4 weeks trial in the summer. 

Where a law clerk is a special master he may confer with the court daily 
and get direction in most matters. 

In my opinion, however, the procedure I suggest would, even with present 
law clerks, dispose of a large proportion of detail and paper work which now the 
trial judge must handle. 

H.R. 74, per diem for district judges. I very much favor this bill for it would 
(1) save the district judge from so much bookkeeping and (2) it would pretty 
much even out taking all different divisions into consideration, and (3) it would 
aid all of our wives in their efforts to make some of us reduce, as all that we 
saved on our meals would go into their pockets. 

As to the other bills, they seem to be all right, or else opposition to them seems 
to be pretty general. 

Again let me express my sense of keen personal loss in not enjoying the fellow- 
ship of each of you in Houston. It has been a pleasure through the years to 
know all of you except Judge Jones, and I would like to get to know him better. 

Kind regards. 

Sincerely yours, 
FRANK A. Hooper, 
U.S. District Judge. 


U.S. District Court, 
DISTRICT OF SOUTH DAKOTA, 
Siour Falls, 8. Dak., April 21, 1959. 
Mr. DonaLp A. WINE, 
Chairman, Legal Aid Committee, Junior Bar Conference, 
American Bar Association, 
Davenport, Iowa. 

Dear CHAIRMAN WINE: Receipt is acknowledged of your letter of April 13, 
requesting information regarding situations where the defense of an indigent 
criminal has been carried on by a lawyer at a considerable personal sacrifice 
in my district. 

While I do not recall any cases where the court-appointed lawyer was 
required to devote a great amount of time or incur any large expense, I 
will say that in the aggregrate there has been a great amount of free legal 
talent given by attorneys to indigent defendants in my district. We have a 
large Indian population, and usually they are unable to hire a lawyer, and 
because many of them are lacking in much education, I feel it necessary to 
appoint counsel to represent them more often than I would in the case of a 
non-Indian. In most case they enter guilty pleas, but there have been several 
cases during the slightly more than 5 years that I have occupied the bench, 
where trials lasting from a day to 3 days have ensued. 

I never appoint an attorney to represent an indigent defendant but what I 
feel that I am imposing upon him, so that you may record me as being highly 
in favor of some type of a public defender system. 

Sincerely yours, 
Grorce T. MICKELSON, 
U.S. District Judge. 


U.S. District Court, 
WESTERN DISTRICT OF PENNSYLVANTA, 
Pittsburgh, April 21, 1959. 
DoNALD A, WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 


Dear Stir: In reply to your letter of April 13, 1959, asking me to inform you 
of situations where the defense of an indigent criminal has been carried on 
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by a lawyer at a considerable personal sacrifice, I think the following cases 
are pertinent: 

This term I tried the cases of United States v. Kramer, criminal 15620, 
involving a seven-count indictment of concealing assets from the bankruptcy re- 
ceiver and trustee, and United States v. Kramer and Watkiss, criminal 15621, 
involving an indictment charging conspiracy to conceal assets. Both cases 
were tried together. Robert Banks, Esq., was appointed to represent the defend- 
ants. The trial of these cases lasted 8 days, the jury remaining out overnight 
before bringing in their verdict of not guilty in the conspiracy case and guilty 
of only one count of concealing assets. The appointed trial lawyer worked 
extremely hard, filed numerous trial briefs with the court, held late evening 
conferences with his clients, and was near exhaustion at the end of the trial. 
He filed a motion for a new trial which was denied, and has now undertaken 
an appeal in forma pauperis. 

In another case—United States v. Morin, criminal 15074-5, the defendant 
pleaded guilty to two indictments of armed robbery. On a second motion to 
vacate sentence and judgment under section 2255 on the ground that his con- 
victions were obtained in violation of his constitutional rights, William 
Gershuny, Esq., was appointed to represent defendant. He appeared for de- 
fendant at the hearing on the rule to show cause, at an argument on motion 
for issuance of subpenas, and at the hearing on the merits of the motion: 
The motion was denied by this court, and Mr. Gershuny appealed in forma 
pauperis on behalf of defendant. At his own personal expense Mr. Gershuny 
went to Philadelphia to argue the case. I understand that the appellate court 
upon hearing that he was appointed counsel serving without fee offered to pay 
his travel expenses. While the circuit affirmed this court, they commended 
counsel “for his able and diligent argument and brief.” 

The trial of United States v. Mesarosh, et al., criminal No. 13531, a Smith 
Act case, lasted approximately 6 months in 1952. The judgments of conviction 
were affirmed by the circuit court. However, in the fall of 1956, the Supreme 
Court reversed the judgments of conviction and ordered a new trial as to all 
five defendants. All of the defendants were without funds, their cause was 
an unpopular one, and since a long retrial was anticipated, it was virtually 
an impossible task to secure lawyers willing to represent them. The Allegheny 
County Bar Association rose to the occasion and raised funds from the bar to help 
mitigate the financial hardship which would be imposed on court-appointed 
counsel. As it developed, after considerable preliminary work was done by 
these appointed lawyers, including paperwork and attendance at preliminary 
arguments, the Government moved to dismiss the indictment, which motion 
was granted. 

But the fact remains that without the help of the bar association, in the 
absence of any Government funds to pay these appointed lawyers, the task of 
securing representation for these indigent defendants would have been extremely 
difficult and extremely costly in personal sacrifice to those who would be 
appointed to serve without any compensation whatever. 

Another case worthy of note is United States ex, rel. Collins v. Claudy, 204 F. 
2d 624 (3d Cir. 1953). Gilbert Helwig, Esq., was appointed to represent the 
relator, a State prisoner, in a habeas corpus proceeding. Mr. Helwig represented 
the defendant in this court and appealed in forma pauperis from the denial of 
the writ. The circuit court reversed and freed the prisoner, and in their 
opinion stated: 

“(Tjhe relator has been most ably and vigorously * * * represented by a 
member of the bar assigned to that task some 3 years ago by the district court. 
The labors of counsel have been time consuming and expensive, without expec- 
tation of any fee. They could not have been more diligent for the most valued 
client. Such representation carries forward the highest tradition of the lawyer 
as a public servant and an officer of the courts dedicated to the cause of justice.” 

In additional to the criminal cases, we have many instances where the court 
has appointed counsel to represent naturalized citizens living abroad against 
whom the Government has instituted denaturalization proceedings. 

Iam hopeful that you will be successful in securing this much needed legislation 
to provide compensation for appointed counsel. 

Very truly yours, 


Rase F. Marsa, 
U.S. District Judge. 
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U.S. District Court, 
EASTERN DISTRICT OF WISCONSIN, 
Milwaukee, Wis., April 29, 1959. 
Mr. DoNaLp A. WINE, 
Chairman, Legal Aid Committee, Junior Bar Conference, 
American Bar Association, 
Davenport, Iowa. 


DeaR Mr. WINE: Because of his absence from court during the last week of 
April, Judge Grubb asked me to forward to you the information requested in 
your letter of April 13, 1959. 

The following three instances are striking examples of the donation of 
services by lawyers appointed to defend indigent persons in Judge Grubb’s court. 

1. Attorneys David Beckwith and John Palmer conducted the defense in a 
criminal net worth tax evasion prosecution. Mr. Palmer spent approximately 
950 hours, and Mr. Beckwith spent approximately 700 hours on this case. 
The defendant finally entered a plea of guilty. 

2. Attorney Joseph Swerdloff was counsel for a prisoner petitioning vacation 
of judgment. He spent approximately 500 hours on this matter. He had a 
very difficult, abusive, and ungrateful client. The motion was denied by the 
court. 

3. Attorney Albert F. Houghton defended an indigent person in a bank 
robbery prosecution. He informed us that he spent parts of 28 days and 2 
complete Saturdays in preparation of the case plus a week's trial time. He 
made two stops in Denver, Colo., while en route to and from the west coast, 
involving approximately one-half day, and made four shorter trips to various 
locations in Wisconsin in connection with the preparation of the defense. 
These trips, of course, were at his own expense. In addition, his office help 
donated their time insofar as overtime work was concerned. The case ended 
in a conviction of the defendant. 

As you are probably aware, these are just three instances out of many 
appointments, all of which involve uncompensated time and some personal 
expense for the attorneys. 

Very truly yours, 
Maria Lusirz, Deputy Clerk. 


U.S. District Court, 
SOUTHERN DIstTRICT OF ALABAMA, 
Mobile, Ala., April 28, 1959. 
Mr. DoNALp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, lowa. 


Dear Sir: In answer to your inquiry of April 13, I recall one case particularly 
in which a court appointed attorney was put to considerable expense in carrying 
out his duty under such appointment. The case I have in mind was that of 
United States v. Jeulich, No. 13031 on the docket of this court. The charge was 
violation of sections 1111 and 1114, title 18 United States Code, murder of 
Government officer. The case was first tried in the northern district of Georgia 
and appealed. On appeal, the conviction was set aside, and the case was then 
transferred to the southern district of Alabama on motion for change of venue 

Mr. Frank Gleason of Rossville, Ga., a court-appointed attorney, came to 
Mobile at his own expense. The trial lasted 3 days. To assist Mr. Gleason in 
striking the jury, ete., I appointed Mr. Albert J. Tully of Mobile, a former U.S. 
attorney. Mr. Tully also spent 3 days in court. I understand that Mr. Gleason 
was paid for the work he did on the original appeal, but was not paid for his 
work and expense in defending Jeulich on his second trial The defendant was 
convicted and sentenced to life imprisonment, in spite of Mr. Gleason's excellent 
defense work. The offense was an aggravated one. 

Another instance in which a court-appointed attorney spent 3 days in court 
in the defense of his client, involved an indictment for violating sections 912 
and 2314, title 18 United States Code, impersonating an officer of the U.S. Air 
Force with intent to defraud, and causing forged checks to be transported in 
interstate commerce. Mr. A. J. Seale of Mobile, the court-appointed attorney, 
is a very busy young lawyer whose firm has an extensive criminal practice. The 
defendant was convicted and given 5 years, which was later reduced to 3 years. 
There were a number of charges pending against him in other districts. 
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On another occasion, I appointed two able attorneys, each from a different 
outstanding firm, and both ex-presidents of the Mobile Bar Association, to defend 
two men charged with bank robbery and incidental crimes, including the taking 
of a lady hostage. Although the men entered pleas of guilty, and the crime 
presented no really aggravated circumstances, it was necessary for a jury to 
pass upon the question of the death penalty, in view of the hostage feature. The 
attorneys appointed to defend in this case were: for Miller, Mr. Dan T. 
McCall Jr.; and for Tillman, Mr. R. F. Adams. The actual amount of time 
spent in trial Was approximately 1 day. The defendants were given 10 years 
each, 

In most instances, the court-appointed attorney is a young lawyer who has 
been practicing for less than a year or not more than 3 years, and the trial 
time consumed, if any, is less than 1 day. 

Trusting this is the information you desire,I am, 

Very truly yours, 
DANIEL H. THOMAS. 


U.S. Distrricr Court, 
District oF HAWAII, 
Honolulu, Hawati, April 29, 1959. 
DoNALp A. WINE, Esq., 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 


Dear Don: In reply to your letter of April 13, my compliments to you and the 
junior bar for promoting legislation to bring about either a public defender in 
our Federal courts or legislation whereby the appointed attorneys may be reason- 
ably compensated. 

You ask for the names of some of our local attorneys who serving indigent 
defendants in this district “have spent considerable time, perhaps expense money 
at a personal sacrifice in cases before your court.” Without doing an injustice 
to the many attorneys who have served indigent defendants in what might be 
described as the average type of criminal case, may I mention two who served 
in rather unique situations. There may and undoubtedly are others, but these 
are the ones that come to my mind on a reflection over the years. 

First, I recall the name of O. P. Soares, Esq., 230 McCandless Building, Hono- 
lulu, Hawaii, who served by appointment a Filipino man charged with first 
degree murder. The time was wartime and the defendant was working as a 
houseboy at one of the Naval installations, and because he felt, as I recall it, 
that one of the chambermaids with whom he was friendly Was casting his affec- 
tions aside he killed her in a streak of jealousy. I appointed Mr. Soares to 
defend the man, for he certainly was at that time and may still be regarded as 
one of the best defense trial lawyers in Hawaii. He undertook the defense 
with vigor, and although the man upon trial was convicted, Mr. Soares without 
compensation from any source appealed the man’s case all the way to the U.S. 
Supreme Court and obtained a reversal based on one of my instructions. The 
case may be found in 333 U.S. 740, Andres v. United States. Subsequently, the 
man on the advice of counsel upon remand entered a guilty plea to a lesser offense. 
Some years ago when I visited McNeil Penitentiary I saw and talked with 
Andres and he seemed to be doing well. I have always been thankful for Mr. 
Soares’ efforts resulting in an error of mine not bringing about the loss of a 
man’s life. (Of course, like all reversed judges, I think the Supreme Court was 
in error.) 

In a second case that comes to mind two attorneys were involved, namely, 
Frank Damon, Esq., of Smith, Wild, Beebe & Cades, Honolulu, Hawaii, and 
Harry Tanaka, Esq., of Tsukivama & Yamaguchi, 89 South King Street, Hono- 
lulu, Hawaii. The case in which I appointed these two attorneys to represent an 
indigent person was a habeas corpus matter involving the petition of Walter 
Lee Hayes. In the territorial courts he had been charged with statutory rape 
as I recall it on the complaint of his so-called common law wife, made in behalf 
of her minor daughter. At the first trial, being in funds, he employed an attor- 
ney. For reasons I cannot now recall there was a second trial between the 
dates of which his funds were exhausted. He wished, however, to appeal and 
his attorney at the second trial, after conferring with the trial judge, advised 
him that because of his indigent condition there was no way that he could get the 
appeal fees waived or obtain either a free transcript or legal services. Being 
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left in this condition, Hayes nevertheless sought to appeal by various petitions 
to the Supreme Court or Justices thereof, but to no avail. 

Hayes then wrote to Chief Justice Warren, whose office sent him a copy of the 
opinion in Griffin v. Illinois, 351 U.S. 12. Thereafter Hayes petitioned this 
court for a writ of habeas corpus as an indigent. It being a quasi-criminal 
matter, I appointed counsel for Hayes and selected for this purpose not only 
Mr. Tanaka, one of my former law clerks, but another Yale graduate as well who 
enjoys an enviable reputation, Frank Damon. The two young lawyers did an 
outstanding job, spending much time and effort, without compensation, in devel- 
oping the facts and pointing unerringly to the correct rule of law. I agreed 
with them that Hayes was entitled to relief, but for reasons of policy I decided 
to hold the matter in abeyance while Hayes went once again to the territorial 
courts to knock on their doors. This Hayes did, and to make a long story short 
eventually the Supreme Court of Hawaii recognized the law involved in Griffin 
v. Illinois, 351 U.S. 12, as applicable and granted Hayes the right of appeal and 
the right to a free transcript, and the trial court appointed a new attorney to 
serve him. The case is now in that posture. Whether his appeal will be suc- 
cessful or not remains to be seen, but be assured that the work of Frank Damon 
and Harry Tanaka was largely instrumental in according this indigent a 
deserved day in court on appeal. 

As I write another name and case comes to mind. Indeed, it is another habeas 
corpus matter. The attorney involved is Brahan Houston, Esq., who though 
long a resident of Hawaii comes from the South and is easily identified as a 
southerner in many respects. The defendant in this case was a Negro from 
Alabama. Prior to the war he became involved in a situation which resulted 
in his being charged with criminal assault upon a police officer. After the war 
started and during the time Hawaii was under so-called military government 
(see 327 U.S. 304) and the military were handling all cases in their courts 
(illegally) the military reached out and endeavored to process a criminal charge 
which had been made prior to the existence of military government. The whole 
matter is set forth in detail in 66 Federal Supplement 997. After the provost 
court had given Spurlock 5 years at hard labor and had said, “Take him 
away * * *”, Spurlock petitioned for a writ of habeas corpus and I appointed, 
as I have said, Brahan Houston. Despite being a southerner he rose to the 
highest standards of our profession and bent every effort to see to it that the 
facts were fully presented to the court so that justice could be accorded his 
client. It was, the writ being granted. The military government, through 
the Department of Justice, appealed. I am a little hazy at this point as to 
whether or not the appeal was direct to the Supreme Court or through the Ninth 
Circuit Court of Appeals, but in any event I do know that eventually the Govern- 
ment petitioned the Supreme Court for certiorari, and it being at a time when the 
military was getting less and less confident of its legal position in this and sim- 
ilar cases, the military did what it so often did in these cases, that is, rather than 
face the facts in a mainland Federal court it rendered the case moot by releas- 
ing the petitioner. (See the Congressional Record of July 31, 1946, A4930, “And 
How They Did It,” by the writer. ) 

I trust that these examples may serve some useful purpose both to you and to 
Representative Udall, and that we may look forward in the future to being able 
to compensate members of the legal profession who well serve indigents. 

With kind regards. 

Aloha, 
J, FRANK MCLAUGHLIN. 


U.S. District Court, 
New York, N.Y., May 1, 1959. 
DONALD A. WINE, Esq,., 
Chairman, Junior Bar Conference, 
American Bar Association, 
Davenport, Iowa. 

DEAR Mr. WINE: I reply to your inquiry of the 13th of April, and attach 
hereon a résumé of a case in which two members of the bar of this court served 
without compensation at considerable sacrifice. Because of the nature of this 
case—the charge was murder in the first degree of a Federal Bureau of Investi- 
gation agent with the death penalty upon conviction—the time and work devoted 
to the preparation of the trial and the appeal was tremendous and engaged all the 
working hours and leisure hours of both counsel. 
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When we consider the tremendous overhead expenses of counsel practicing in 
this city, the loss financially to these two men Messrs. Gellinoff and Nickerson 
was great. In connection with the petition for clemency filed by Mr. Nickerson 
it was necessary for him to visit the defendant in jail thus consuming more of 
his time after the case had been finally disposed. 

It has been impossible for this court to recompense these men for their out- 
standing service to the cause of justice. I most earnestly would urge legislation 
providing some means of reimbursement and would be very happy to see it 
enacted. 

I do not mention here the innumerable petitions for review of convictions in 
which it is necessary to assign counsel for incarcerated, penniless inmates, for I 
think it is in the type of case I have described above that the need is greatest. 

I hope this answers your inquiry. 

Sincerely, 
° SYLVESTER J. RYAN, 
U.S. District Judge. 


USA v. Purr (CRIMINAL 139-82) 


February 3, 1953: Eugene H. Nickerson, Esq., 122 East 42d Street, assigned 
by Judge Goddard. 

February 10, 1953: Kenneth M. Spence, Esq., 40 Wall Street, also assigned. 
Kaufman, Judge. 

February 17, 1953: Mr. Spence relieved of assignment and Irving Mendelson 
assigned. Kaufman, Judge 

March 24, 1953: Mr. Mendelson relieved of assignment and Abraham J, 
Gellinoff, 51 Chambers Street, assigned. Noonan, Judge. 

Trial begun before Judge Ryan on May 4, 1953, with defendant being represented 
by Messrs. Nickerson and Gellinoff. Ten days of trial. 

January 11 and January 12, 1954: Appeal argued in Court of Appeals by 
Nickerson and Gellinoff: briefs, ete. 

June 11, 1954: Judge Ryan assigned Jerome S. Shapiro, 1 Wall Street, and 
Emanuel L. Gordon, 598 Madison Avenue, to represent defendant on petition 
for habeas corpus and to proceed in forma pauperis. 

July 26, 1954: Judge Ryan reappointed Eugene H,. Nickerson as counsel on 
petition for executive clemency. 


U.S. District Court, 
EASTERN DISTRICT OF PENNSYLVANIA, 
Philadelphia, May 1, 1959. 
Donatp A. WINE, Esq., 
Chairman, Legal Aid Committee 
Junior Bar Conference, 
Davenport, Iowa. 


Dear Mr. WINE: I have now been able to secure the following information 
in answer to your letter of April 13 and concerning H.R. 4609, providing for 
compensation for assigned counsel in the U.S. district courts. 

In United States v. John Carlton Hudson, James P. Laccoarce and Edwin 
W. Foster, Criminal No. 19578, there were three young sailor defendants all 
accused of a brutal attack on a taxicab driver at the Philadelphia Naval Base. 
Their interests were antagonistic, since it appeared clear that one, or possibly 
more, of them had been the principal attacker in this crime. Although we have 
a voluntary defender in Philadelphia supported by our Community Chest 
(United Fund), it was not feasible for the voluntary defender to represent more 
than one of the defendants because of their conflicting positions as to the extent 
of their participation. The voluntary defender represented Laccoarce and I, as 
judge in charge of the criminal panel last spring when the defendants appeared 
for arraignment, requested Arthur R. Littleton, Esq., of the firm of Morgan, 
Lewis & Bockius, to represent John Carlton Hudson, and K. Robert Conrad, 
Esq., of the firm of Pepper, Bodine, Frick, Scheetz & Hamilton, to represent 
Edwin W. Foster. Messrs. Littleton and Conrad served completely without 
charge at considerable personal sacrifice. 

Although Mr. Littleton’s client entered a guilty plea, he was required to spend 
a considerable amount of time in compiling background information submitted 
to the court as a basis for sentencing. This information supplemented the 
report I received from the Federal Youth Center at Ashland, Ky., where I sent 
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Hudson for a preliminary evaluation, as permitted by the Youth Corrections 
Act. On the basis of the report from Ashland, as well as the information 
supplied by Mr. Littleton, Hudson was ultimately placed on probation. 

Foster’s case went to trial and, after a trial of approximately a week, he was 
found not guilty. I am sure that both Mr. Littleton and Mr. Conrad, or others 
in their offices, expended time and expense money without reimbursement in 
these matters. I am sending them copies of this letter so they can write you 
directly, supplying any additional information, 

In my opinion, H.R. 4609, or some similar bill(I know nothing about the 
wording of H.R. 4609 except what you state in your letter), enabling lawyers 
asked by the court to act on behalf of indigent defendants, to be paid is 
definitely in the public interest and should be adopted. 

Very truly yours, 
FRANCIS L. VAN DUSEN, Judge. 





U.S. Disrrerer Courr, 
SOUTHERN District OF MISSISSIPPI, 
Gulfport, Miss., April 29, 1959 
Hon. DonaLp A. WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 


Dear Mr. Wine: I have your letter of April 13 relative to the Udall bill 
which has been introduced in Congress providing for compensation for assigned 
counsel. Replying to your inquiry as to any situations where the defense of 
an indigent criminal has been carried on by a lawyer at a considerable personal 
sacrifice to himself, I will say that in my district there have been no such 
instances. 

It so happens that in my district in nearly all cases where the court appoints 
counsel the defendant is guilty and pleads guilty. It is my practice to appoint 
an experienced and capable lawyer to defend one charged with crime whenever 
he desires counsel. The attorney so appointed confers frankly and understand- 
ingly with the defendant and if he is guilty, the attorney permits him to enter 
a plea of guilty, then makes an explanation or such recommendation as he 
desires. If the defendant is not guilty, then counsel proceeds to trial, but I 
have not had any extended trials and no objections have been made by any 
attorneys appointed by me. If it happens to be inconvenient to the attorney I 
first name, I do not make the appointment, but appoint one who can represent 
the defendant without great sacrifice. However, it is my judgment that a 
reasonable fee should be allowed by the judge for defending indigent people. 

I am not in favor of the creation of the position of public defender at an 
annual! salary, but I do think Congress should pass a bill authorizing the court 
to allow a reasonable sum to those attorneys appointed by the court to represent 
indigent people. 

Unfortunately I have not had the time to read the Udall bill, but do express 
my opinion on the question now posed. 

Sincerely yours, 
Sipney C. Mize, 
District Judge. 


U.S. District Court, 
Portland, Maine, April 29, 1959 
DonaLtp A. WINE, Esq., 
Chairman, Legal Aid Committee, 
Junior Bar Conference, 
American Bar Association, 
Davenport, Iowa. 


Dear Mr. WINE: I wish to acknowledge and thank you for your letter of 
April 13 requesting my comments with respect to H.R. 4609, introduced by 
Representative Udall, to provide for compensation for counsel assigned to the 
defense of indigent persons accused of crimes in the Federal district courts. 

I understand that the objectives of this legislation have been approved by 
the Judicial Conference of the United States, an action in which I wholeheartedly 
concur. As you know, there is presently no provision in Federal law for the 
payment of counsel who have been designated by the court to represent indigent 
criminal respondents. The result is that it is necessary for the court to call 
upon members of the bar who serve without compensation in discharging this 
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important responsibility, and frequently at substantial personal sacrifice. 
While my experience has been that counsel who have been so appointed have 
served willingly and conscientiously, I have felt that it should not be* necessary 
for the court to impose upon the members of the bar for this purpose. 

While I have not maintained any specifie statistical record, my best estimate 
is that it has been necessary for me to designate counsel for indigent respondents 
in at least half of the criminal matters which have come into my court in the 
last year and a half. In all instances it has been necessary for assigned counsel 
to consult with the respondent and to represent him at his arraignment and 
subsequent sentencing by the court. In those instances where a not guilty plea 
has been tendered, it has also been necessary for counsel to represent the re- 
spondent at the trial. The minimum representation thus requires two court 
appearances. In the event of trial a minimum of two additional court days is 
almost inevitable. 

I trust that the foregoing is sufficient for your present purposes, but if I can 
he of any further assistance please do not hesitate to call upon me. 

Very truly yours, 
Epwarp T. GiaNoux, 
Judge, U.S. District Court. 


U.S. Districr Court, MonTANA, 
April 29, 1959. 
Hon. DonNALp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 


Deak Mr. CHAIRMAN: Your letter relating to Congressman Udall’s bill for 
public defender in Federal courts was of much interest to me. In my 34 years’ 
service as Federal judge, I have had many cases before me wherein lawyers 
under appointment of the court to defend indigent defendants have not only 
been obliged to forego attention to their own personal and business affairs, but 
often have felt obliged to spend their own money as well in order to render 
necessary aid to the defendant. One notable instance was that of two prominent 
lawyers defending in a long mail-fraud case in the U.S. district court at Billings, 
Mont., and preparing appeal after conviction. I am not able to give you now 
the exact amount of time consumed in preparation and trial of that case, but 
probably not less than a month to 6 weeks, with no compensation. In another 
case of rape on the Blackfeet Reservation, the lawyer appointed by the court to 
defend the person charged traveled over 300 miles at his own expense to investi- 
gate the case and talk with witnesses, and there have been many other instances 
of like character. For many years Congress has neglected to enact necessary 
legislation to provide for the adequate defense of indigent defendants in Fed- 
eral court, although our State legislature did so half a century ago. The pro- 
posed bill is fair and would afford relief that is badly needed, but judging from 
past experience of many years, we can hardly expect a favorable result. 

Very truly yours, 
CHARLES N, PRayY. 


U.S. District Court, 
SOUTHERN DISTRICT OF CALIFORNIA, 
Los Angeles, Calif., April 30, 1959. 
Mr. Donatp A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, 
American Bar Association, 
Davenport, Iowa. 


Dean Mr. WINE: In reply to your inquiry, the prospect of having either a 
public defender or compensated assigned counsel is very encouraging to me. 
In our court each judge handles criminal cases for one quarter of a year. As 
there are eight of us in service in the central division, it means a 3-month tour 
of duty once in 2 years. I completed one such quarter on December 31, 1958, 
and having been through it before, have gradually retired all illusions as to the 
present system having the merit which should inhere in all aspects of repre- 
sentation of the indigent. 

The established lawyers are greatly inconvenienced by demands for time, 
particularly as office overhead continues during the time spent in gratuitous 
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representation. The less experienced lawyers are very often not adequate to 
the just demands of the case. This leads to delays, changes of counsel, and a 
constant fear that some case is not being adequately handled and the judge 
not be aware of it. 

From recent experience, I will cite you three cases in which well-qualified 
attorneys were, it seems to me, put to the rendition of an excessive amount of 
service considering that not a penny of compensation was paid. All cases were 
heard in the U.S. District Court for the Southern District of California, Central 
Division, at Los Angeles. 

John E. Bradford (No. 25,531 central division, criminal) 

The charge was sale of heroin. Defendant was in custody and indigent. 
The court appointed James P. Cantillon who associated his brother, R. Michael 
Cantillon, each of 9441 Wilshire Boulevard, suite 438, Beverly Hills, Calif. 

Trial required 5 full days. Two additional appearances were made in the 
district court. Extensive factual and legal preparation was given the case 
because of several novel aspects. The same counsel carried an unsuccessful 
appeal to the Ninth Circuit of Appeals, prepared a substantial brief and argued 
the case before that court. In rejecting appellant's contentions, the appellate 
court commended counsel for the very full representation of defendant. 


William Rex Baty (No, 27,021 central division, criminal) 

The charge was interstate transportation of forged securities. Defendant 
was on bond but had been held to be indigent. The Court appointed William 
A. Norris, 411 West Fifth Street, suite 711, Los Angeles, Calif. 

Trial in the district court required six trial days. Preliminary to trial there 
were two motions in connection with the appointment of an expert on questioned 
documents and settlement of instructions to the expert. About 4 hours of court 
time was required for the pretrial motions. In additioin, there was an appear- 
ance at arraignment, another for plea, and one for judgment. 

Defendant was very demanding of appointed counsel and critical of him after 
conviction. The attorney asked to be relieved, and new counsel (Barbara 
Warner, 639 South Spring Street, suite 706, Los Angeles, Calif.) was appointed 
to handle the appeal which is still pending. 

John Russell Hanson (No. 27,135 central division, criminal) 

Was charged with a series of elaborate and ingenious false claims against 
the United States in guise of claims for refund of excess income tax payments. 

Hanson was an ex-convict, previously convicted of a similar crime. He was 
very demanding of court appointed counsel, Edward I. Gritz. There was a 
change of pleading theory and when the new indictment was filed, Mr. Gritz 
was relieved and David M. Turner, 629 South Hill Street, fifth floor, Los Angeles, 
Calif., was appointed. There was again the matter of appointment of a court's 
expert witness in the questioned document specialty. Settlement of the expert's 
duties and court conference in this regard required one-half day. 

Thereafter seven court days were required for trial. 

After conviction of defendant and a substantial sentence, counsel asked to 
be relieved. A new attorney, Paul Fitting, 139 North Broadway, suite 400, 
Law Building, Los Angeles Calif., was appointed to conduct the appeal. 

Each of the cases involved extensive preparation and all of the counsel named 
are lawyers with substantial practices who must have been considerably incon- 
venienced, and financially burdened, because of the time taken from their private 
practice. 

One of the most serious drawbacks to our present volunteer service is that 
many of those who preliminarily volunteer are quite inexperienced. On an 
arraignment day when counsel are to be appointed in perhaps a dozen cases, 
it is difficult to assure that the accused will be adequately advised. There is 
imminent and continuing danger that some novice, anxious to aid, will get 
appointed to some matter beyond his capabilities. On the other hand, seasoned 
attorneys (like those I have mentioned) are considerably put upon, and in 
many instances, if a conviction is obtained by the Government, counsel is after 
ward accused of inadequacy in a motion under section 2255, title 28, United States 
Code. This is a growing trend. 

I greatly favor having a public defender in metropolitan areas, with a right 
to employ trial attorneys from the bar of the court at modest fees. 

Very truly yours, 


Ernest A, TOLtin, 
US. District Judge. 
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JUNIOR BAR CONFERENCE, AMERICAN BAR ASSOCIATION 
STATEMENTS OF COUNSEL 


U.S. ATTORNEY’S OFFICE, 
Atlanta, Ga. 
Re case histories for congressional hearings on H.R. 4609 (Representative 
Stuart Udall —“Compensation for Assigned Counsel-Public Defender Option.” 
Mr. WALTER F. SHEBLE, 
Attorney at Law, 
Washington, D.C. 


Dear WALT: In connection with captioned matter, the following is a very 
outstanding example of why appointed attorneys in the Federal district courts 
should receive compensation for their time and services: 

W. Stell Huie, of Atlanta, was appointed by the Honorable Boyd Sloan, 
U.S. district judge, northern district of Georgia, in the spring of 1957 to 
represent Jobn Hill, Jr., in case No. 21,234. In this case there were 31 
defendants, who were accused in count 1 of a felony for conspiracy to evade 
and defeat taxes imposed in sections 4401 and 4411, title 26, United States 
Code, which were imposed on various aspects of wagering or lottery opera- 
tions. Count 2 charged that John Hill, Jr., and others were in the busi- 
ness of accepting wagers and conducting a lottery for a profit without 
paying the special tax required by section 4411, title 26, United States 
Code. Count 3 charged that John Hill, Jr., and others were in the business 
of accepting wagers and conducting a lottery for a profit without registering 
with the Collector of Internal Revenue as required by section 4412, title 
26, United States Code. 

Eight of the defendants in this conspiracy case were city of Atlanta 
police officers. The case was a sensational one that involved corruption 
in the Atlanta Police Department. Before the trial of this case there were 
numerous motions filed by the attorneys on behalf of the defendants. There 
were 11 attorneys defending various defendants. 

The trial took 4 weeks in the U.S. district court here. The appointed 
counsel, Mr. Huie, was in court during the entire 4 weeks and very ably 
and outstandingly defended John Hill, Jr. Prior to the trial of this case, 
he participated in months of preparation for trial and in the filing of 
many motions on behalf of John Hill, Jr. 

After trial and conviction of many of these defendants, including John 
Hill, Jr., Mr. Huie participated in the preparation of the brief for John 
Hill, Jr., and others, appealing this case to the U.S. Court of Appeals for 
the Fifth Circuit. 

Mr. Huie is a young attorney who has a wife and one child. He is 29 years 
of age and has been in practice here in Atlanta for approximately 3 years. 
Prior to that time he was in the U.S. Army, which he entered immediately 
upon graduating from Emory University School of Law. Mr. Huie is in 
practice by himself and, with the struggle of young attorneys who are 
building a law practice, the absence from his office during the 4 weeks of 
trial of such a case was a severe handicap. He received no compensation 
whatsoever for the many weeks of work on this case. The loss of 4 weeks 
from the office was a severe financial strain on him, since he could not carry 
on his regular law practice, could not counsel his clients, while still having 
his regular and necessary overhead expenses. 

In case you wish Mr. Huie subpenaed to testify before the congressional 
committee investigating this proposed legislation, his address is as follows: 
W. Stell Huie, Attorney at Law, Grant Building, Atlanta, Ga. 

I wish you outstanding success in heading the cause of all lawyers, particu- 
larly young lawyers, in getting H.R. 4609 passed by the House and Senate. 

Cordially yours, 


E. Ratpu Ivey. 
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To: Walter F. Sheble, Esq. 

From : Prentice H. Marshall, 135 South La Salle Street, Chicago, IL. 

Re case histories for congressional hearings on H.R, 4609 (Representative Stuart 
Udall, “Compensation for Assigned Counsel-Public Defender Option” ). 


1. United States of America v. Lawrence Bardin 


1953-55 : Defendant was charged of willful attempt to defeat and evade income 
taxes due and owing the United States for the calendar year 1946. ‘The alleged 
income upon which taxes were allegedly evaded had allegedly been earned 
through black market activities immediately following World War II. By the 
time defendant was indicted he had become bankrupt. He was without funds 
with which to employ counsel. I represented defendant in the U.S. District 
Court for the Southern District of Indiana, Indianapolis Division, U.S. Court 
of Appeals for the Seventh Circuit, and in the U.S. Supreme Court, under court 
appointment in respect to the former two and voluntarily as to the latter, all 
without compensation and in large measure without reimbursement for my out 
of-pocket disbursements, which ran approximately $400. 

Defendant was tried to a jury in June 1953 and found guilty: sentenced to 4 
years in the U.S. penitentiary at Terre Haute, Ind. I obtained his release pend 
ing appeal on nominal bond. The U.S. court of appeals affirmed (2 to 1) in April 
of 1955. In November of 1955 the Supreme Court denied certiorari 

All told, I devoted somewhere in the area of 550 to 600 hours to this litigation, 


2. United States of America v. Ernest Cook 


1953-54: Defendant was charged with various related crimes arising out of 
the purchase, possession, and sale of narcotics. I was appointed by the U.S 
Court of Appeals for the Seventh Circuit to represent the defendant in an appeal 
from a judgment of guilty and a 7-year sentence imposed on defendant's plea 
of guilty. At the time defendant had entered his plea in the U.S. District Court 
for the Southern District of Illinois, Peoria Division, he was not represented by 
counsel. I obtained a reversal of his conviction. The case was remanded to 
the district court for new trial. I was thereupon appointed by the district court 
to represent the defendant. I did so, traveling to Peoria several times at my 
own expense and finally for trial. The case was tried to a jury in early 1954 
Verdicts of guilty were returned as to some counts and not guilty as to others 
and the defendant was sentenced to 21 months in the U.S. penitentiary 

All told, I devoted approximately 200 hours to the appeal and retrial of this 
matter, all Without compensation and without any reimbursement of my expenses 

3. United States of America v. Fred Thompson 

1954: Defendant had been convicted on his plea of guilty in the U.S. District 
Court for the Northern District of Illinois, Eastern Division, of various related 
crimes arising out of the purchase, sale, and possession of narcotic drugs. He 
was sentenced to 5 years in the Federal penitentiary. After serving approxi- 
mately 2 years of his sentence, he collaterally attacked the judgment under 
section 2255 of the United States Code, alleging that his court-appointed counse! 
had misinformed and misled him as to the nature of the charge made against 
him and, accordingly, his plea of guilty had been entered in ignorance. The 
district court dismissed his petition and defendant perfected an appeal pro se 
to the U.S. Court of Appeals for the Seventh Circuit I was appointed by that 
court to represent the defendant. I did so and obtained a reversal of the dis 
trict court’s judgment with directions that defendant's collateral attack be heard 
on the merits. I was reappointed by the district court to represent the defendant 
in further proceedings in that court. However, before the matter could be 
heard, defendant was paroled and, accordingly, he instructed me to withdraw 
his motion under section 2255 

Altogether, [ devoted approximately 100 hours to the case without compensa 
tion. LTineurred only minimal out-of-pocket expenses 


}. Viscellaneous court appointed cases 


In addition to the foregoing, I was appointed by the Federal courts to represent 
three persons incarcerated in Illinois State VPenitentiaries who collaterally 
attacked their State judgments by habeas corpus proceedings in the U.S. District 
-ourts. In one instance I obtained ultimate relief for the man in the U.S. Court 
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of Appeals for the Seventh Circuit; in a second I instituted a State court pro- 
ceeding, Which [ prosecuted to an ultimately successful conclusion rendering 
the Federal proceeding moot; the third case is being held in abeyance in the 
Federal court pending a State court proceeding 

I would estimate that I have devoted 300 hours to these three matters. 

In addition, I have engaged in a substantial quantity of court-appointed State 
court criminal defense trial and appellate work 

All told, in the 6 years that I have been practicing. I have devoted about 1.800 
hours to the defense of indigent persons charged with crime in both the Federal 
and State courts. With one exception (a State murder prosecution in which 
a fee of $250 is allowed by the State), I have performed these services without 
compensation. I would estimate that all told I have expended upward of 
$1,000 in expenses incurred in these various cases 

PRENTICE H. MARSHALL. 


MATTHEWS, Mappox, Warron & SMITH, 
Rome, Ga., April 15, 1959. 
Re proposed legislation on compensation for assigned counsel in Federal court. 
Mr. WALTER F. SHEBLE, 
Washington, DC. 

Deak Str: I have noticed in the April 1 issue of “The Young Lawyer,” 
published by the Junior Bar Conference of the American Bar Association, that 
several bills dealing with the above subject have recently been introduced in 
Congress These include H.R 1600 and a bill introduced by Representative 
Emanuel Celler. The above-mentioned issue of “The Young Lawyer” requests 
that luawvers having experience in connection with this subject send their com 
ments to you 

Speaking as one who has had an Impressive experience as an appointed 
eounsel in a cupital case in Federal court, I certainly feel that some legislation 
should be passed in this field 


triefly, my experience Was that T was appointed along with another attorney 





to defend an indigent cdefendant charged w kidnauping and other crimes and 
rape upon a Federal reservation lhe services rendered included making a 
motion for and obtaining a change of venue; moving for the appointment of 
a psychiatrist to examine the defendant engthy investigation of the case 
and preparation for trial attending trial for approximately one full week 
in Atlanta, Ga preparation at d tiling of motion for new tri appealing case 
to the Fifth Cirenit Court of Appeats including oral argument before the 
court: trip to Washington, [).C. to be admitted to the bar of the Supreme Court 
of the United States: preparation and filing of petition for certiorari to the 
Supreme Court of the United States and brief in support thereof See Arull vy. 
United States of America (240 BF. 2d 122, cert. denied, 353 U.S. 915). 

IT have roughly estimated that IT spent approximately 25 working days on this 
case and spent pproximately S200 of tuy own fund ! ravel expenses, etc, 

I fee us Tam stire most ther j el fer that vyers should perform 
service in these indig erimin: 7 exXS | n thev would be willing 
to accept fo milar ser es for a pa clier Nevertheless, there definitely 
should be some legis wl ‘ t le: nal in attorney appointed 
in one of these cus te © tl er vli to covel is overhead and out of-pocket 
eXpel ‘ 

ty read u few of the de ms in the circnit courts of appeal and the 
Supre e of tt | ir st ‘ e | nd that the courts expect 
(and rig i say) thre ‘ 0 ‘ 0 me in these cases I 
have read de ‘ worked hard 
nt | ong ca tl dete i i ‘ ‘ ‘ nd «laimed 
that he ws: not prope ‘ ‘ t ! e ft ‘ rt Wi l am driving 
a il j { sf { ‘ ! ‘ ! ’ than we wonld 
‘ a ‘ fee we ‘ ‘ ect t these nSeS 
oft ' ‘ of j Kes hy problem 
of the attorney quite cdifferer i 1 th T | em which other profes 

ons Tie 

Personolly, | am against tl idea of a regular salaried public defender I 
would favol nw (bill wou Sit ' ufhoriz mn reasonable per diem to 
cover the overhead of the attorney (and perhaps a » more) plus his out 


of-pocket expenses for travel, meals away from home and the like 
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In order that the two distinguished Senators from my State and the distin- 
guished Representative from my congressional district may know one of their 
constituent’s views on this subject, I am sending them a copy of this letter. 

Very truly yours, 
Oscar M. SMITH. 


Lorp, WHIP & COUGHLAN, 
Baltimore, Md., April 27, 1959. 
Mr. Water F. SHEBLE, 
Washington, D.C. 


Dear Mr. SHEBLE: The urgent memorandum dated April 13, 1959, of the junior 
bar conference signed by Kirk McAlpin was forwarded to me by a fellow member 
of the junior bar in connection with a case which I recently tried and which 
was decided by Chief Judge Thompsen without a jury in the U.S. District Court 
for the District of Maryland. Incidentally, this decision involving Criminal 
Case No. 24167 appeared in the Daily Record here in Baltimore on January 8, 
1959. 

Although I. do not have the time required to acquaint you in full with this 
case, which was captioned “United States of America v. George J. Hopkins,” you 
might be interested in obtaining a copy of that full page decision which, of 
course, gives some idea of the immensity of the problem of protecting the life 
of Mr. Hopkins. 

Hopkins was accused of pilfering mailboxes, and this seems to have been 
the least important aspect of the case because it rapidly became my opinion 
after having been appointed to defend him that he either was or had been insane. 
His insanity concerned a delusion which ultimately, through the testimony of 
two psychiatrists, could be considered the motivating cause for his pilfering 
mailboxes. The entire matter from the time I was appointed until it was con- 
cluded by the judge's decision, extended over a period of approximately 1% 
years and even today I have a letter on my desk from Mrs. Hopkins asking 
for further advice in connection with her husband. 

Throughout this period of time, I was active on the case and at some points 
it became, from the standpoint of principal, but certainly not remuneration, 
the most important business in our office. I need not tell you that this opinion 
was not shared by my associates; but I, of course, did consider the appoint- 
ment to the case an honor. 

Hopkins was found guilty and sentenced, but one achievement of the trial 
was the dicta of Judge Thompsen indicating that the law concerning the legal 
tests of insanity in existence since 1865 was no longer tenable 

With regard to the availability of funds, I, together with James D. Peacock 
of this city, who I asked to join me in the matter about 2 months before trial, 
are even now waiting for a court decision as to whether some of the medical 
expenses can be borne by the Government; and it may be necessary, in the 
event of a contrary decision, to sustain a personal loss if I have to pay this bill. 

The case involved Mr. Peacock and myself being present in court numerous 
times and the actual trial, despite the fact that there was no jury, took an en- 
tire week of our time. 

It seems to me, however, that insofar as funds are concerned, it is not nearly 
as important to consider what was spent as to consider what might have been 
the case if we had more to spend. The decision went against Mr. Hopkins on 
the basis of his own credibility, which we probably could have corroborated 
through the testimony and/or evidence of others or*other sources if we had had 
the money with which to produce that corroboration. All of the circumstances of 
his history had occurred out of State and I will forever feel that a careful 
investigation of many of the points of his story would have been produced with 
witnesses or documents which might have helped us. This, however, would 
have taken money. 

It goes without saying that neither Mr. Peacock or I will ever receive any 
money in this case. 

I trust that this might be helpful. 

Very truly yours, 


DONALD L. MERRIMAN. 
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New York, N.Y., April 17, 1959. 
Re Assignment in Federal criminal cases. 
DoNALD A. WINE, 
Chairman, Legal Aid Committee, 
Junior Bar Conference, American Bar Association, 
Davenport, Iowa. 


DEAR Mr. WINE: I write at the request of the Honorable Sidney Sugarman, 
U.S. district judge, southern district of New York, before whom I tried the case 
of U.S. v. Abdul Rahman Zein from September 29 to October 31, 1958. 

I should like to set out at the outset my career prior to the acceptance of this 
assignment so that it might appear in perspective. 

1. Law clerk to the Honorable John W. Clancy, U.S. district court judge, 
southern district of New York, August 1953 to August 1954. 

2. Assistant U.S. attorney for the southern district of New York, August 
1954 to February 10, 1957. 

3. Special assistant attorney general for New York State, February 11, 
1957, to November 3, 1957. 

4. Davis, Polk, Wardwell, Sunderland, & Kiendl, November 4, 1957, to 
May 11, 1958. 

5. Self-employed, May 12, 1958, to date. 

I had just started my own practice, with the intention of specializing in crimi- 
nal matters, when I was assigned to represent Zein. 

Zein was a citizen and national of Lebanon who was charged with two others 
in a three-count indictment with bringing into the country a very substantial 
amount of heroin. Zein spoke no English so the court appointed an Arabic 
speaking attorney, George G. Shiya, Esq., to assist in the language problem. 

When I first started my practice I did so with no definite clients and enough 
money in the bank to live on for 1 year if needs be. I began preparing the Zein 
case for trial and spent substantially all of my time in preparation until the 
commencement of the trial. 

I was unable to go on vacation during the summer because I needed the time 
for preparation and I had to spend the money I had planned on using for vaca- 
tion for Zein’s defense. This feature of the case was the most distressing for 
me because it meant depriving my wife and 2-year-old baby boy of a vacation 
with me. 

This case took 3 full months of my time at a time when I was trying to build a 
criminal practice. As you can well imagine it was a frightening experience. 

The actual trial of the case consumed the period from September 29 to October 
31, 1959. The devoted attention required by the trial necessitated the giving up 
of all weekends and most evenings. 

I have briefly set forth a sketch of the sacrifices entailed by the assignment 
in this case to the end that it might be of assistance to you. If there is any 
further information I can give you please feel free to call upon me. 

Very truly yours, 
C. JosepH HALLINAN, Jr. 


Rice, CowGer & COPELAND, 
Topeka, Kans., April 20, 1959. 
Re compersation for assigned counsel, public defender option, congressional 
House Resolution 4609. 
Mr. WALTER F. SHEBLE, 
Washington, D.C. 


Deak Mr. SHEBLE: Pursuant to an urgent memorandum dated April 13 in 
the above styled matter I would like to offer the following in support of the 
same. 

Having been a former assistant U.S. district attorney for the district of 
Kansas, and having been in the private practice of the law for some 12 years 
last past, I feel that I have personally observed many, many instances wherein 
some stipend for assigned counsel would have resulted in a very worthy pro- 
motion of justice for those unable to retain counsel. Our firm has participated 
in the representation of indigent persons at the request of the court and of 
course we are always happy to do so. However, it is obvious to everyone that 
a good deal more preparation can be accomplished by compensated counsel. 

A case in point is one in which we recently handled for two persons charged 
with the illegal possession of marihuana. You are undoubtedly aware that 
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a case of this grievous nature requires the utmost skill and ability in order to 
properly prepare and present for the benefit of the defendants. I would estimate 
that our normal fees for the services heretofore performed in the matter would 
exceed $2,000 due to the many pretrial motions and other necessary appearances, 
Considerable research was performed in the premises and of course several 
conferences were had with the court and representatives of the United States. 
In this particular case it was necessary to pursue the interrogation of witnesses 
residing outside of the continental limits of the United States and the necessary 
investigations attendant to a matter of this nature are obvious. 

This case has not yet proceeded to trial and we have recently been informed 
that the defendants have now retained counsel. It may even be that we will 
yet be retained as local counsel, however there has been to date no mention of 
payment for our prior services, and since we were court appointed in the first 
instance, we do not expect payment therefor. In the normal case where we have 
been appointed all of the proceedings are at our own expense and to my knowl- 
edge we have never received any fee in a matter where we are asked to serve 
by the court. 

The foregoing, although considerably condensed, expresses our ideas in the 
matter and I am sure that even a cursory examination of other frequently 
appointed counsel would reveal the same feeling. Although we have only one 
class of service to our clients and that is the very best that we can possibly do, 
it is not just in the nature of things to do the necessary research and presenta- 
tions in a matter where there is no expectation of any compensation whatsoever. 

In addition we certainly wish to stress the proposition that compensation 
for assigned counsel should be a very minimum of $50 per day. This sum 
seems to be extremely reasonable when consideration is given to the fact that 
our standard minimum fee schedule provides for the sum of $20 per hour. 

I hope that the above will be helpful and I wish to assure you that we will 
hold ourselves ready to assist in any manner that you may desire in the 
furtherance of this cause. 

Respectfully, 
Rice, CowGer & COPELAND, 
By Rosert M. Cowcer. 


MONTGOMERY, BARNETT, Brown & REAp, 
New Orleans, La., April 20, 1959. 
Mr. WALTER F. SHEBLE, 
Washington, D.C. 


Deak WALT: I have the letter signed by you, Kirk and Don Wine of April 13. 

I have had some experience representing indigent defendants in the U.S. Dis- 
trict Court for the Eastern District of Louisiana, having been appointed on 
several occasions by Judge J. Skelly Wright of that court. Most cases did not 
take very much time. There have been a couple that took a fair amount of time 
and one that took considerable time involving a young man who selected to be 
tried as a juvenile. As a result of a good deal of luck and several bits of help 
from the office of the U.S. attorney, insofar as providing me with information 
was concerned, we were able to get the particular individual involved a sus- 
pended sentence. He had been accused of attempting to kill an immigration 
officer and there was a good deal of hard feeling about the case on all sides. I 
would estimate conservatively that if the man had been fully able to pay proper 
compensation, our fee in the matter would have been somewhere between $1,000 
and $1,500. As it turned out I was thanked by the judge but didn’t even get that 
from the indigent defendant who simply walked out of court and has not been 
heard from since. 

With best regards, I am 

Yours sincerely, 
Peter H. BEER. 


Superior, Wis., April 21, 1959. 
Hon. Patrick T. STONE, 
Judge of the U.S. District Court for the Western District of Wisconsin, 
Wausau, Wis. 

Sir: Simon Denomie was a Chippewa Indian 67 years of age who was married 
to an attractive 40-vear-old Indian woman. Simon Denomie was deaf. They 
lived together in a one-room log cabin in an isolated and heavily wooded area of 
the Bad River Reservation in northern Wisconsin. 
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On the evening of May 31, 1937, Mr. and Mrs. Denomie were home alone in the 
eabin. At about 10 p.m. three young Indian men, A, B, and C, came to the cabin 
and knocked on the door. None of them were armed. All three were noisy 
and boisterous as the result of intoxicants. When the door was opened to 
admit them only one, A, came in and asked for matches which were given to him. 
He also asked Mrs. Denomie to go to a dance at Odanah about 2 miles distant. 
When Simon, who was deaf, realized what was going on he denied his wife per- 
mission to leave the cabin and ordered A to get out. When A refused to go, 
Simon forced him out physically. The struggle took place partly inside and 
partly outside the cabin. In the course of the struggle Simon sustained a num- 
ber of severe blows to his arms; chest, and sides. He, nevertheless, succeeded 
in forcing A out of the cabin, managed to get back in himself and closed and 
bolted the door. At this point only Mr. and Mrs. Denomie were in the cabin. 
Simon immediately put out the kerosine lamp and thus threw the cabin into 
total darkness. Prosecution witnesses contended Denomie used a shotgun and 
threats in evicting the intruders. 

One or more of the men outside pounded violently on the door. The bolt was 
faulty and at one point the door was forced inward about 3 to 6 inches. Simon 
threw himself against it, managed to get it shut and reset the bolt. 

A short time later a 12-gage shotgun in Simon Denomie’s hands was discharged 
within the cabin. The shot passed out through the only window of the cabin and 
struck B in the head, killing him instantly. At the time B was struck he was 
standing outside the cabin on a pathway about 3 feet from the window. There 
was no evidence that B was making any attempt to enter the cabin. The 
prosecution contended Denomie deliberately took aim at B and shot him to death. 

A and C drove to Odanah, reported the shooting. Simon was arrested by Fed- 
eral authorities and charged with first degree murder, jailed and held for trial at 
Superior, Wis., in the U.S. District Court for the Western District of Wisconsin. 

Judge Stone of said court appointed me to defend Denomie. The consensus 
of opinion of my fellow lawyers was that my client was guilty. At no time 
was the U.S. district attorney interested in entertaining a plea to a lesser 
charge than first degree murder. At the time I had practiced law as a sole 
practitioner for 1% years. I was not grossing over $150 per month. My 
wife had a bank account of approximately $250 from her schoolteaching days 
and I had nothing. 

I traveled 60 miles from Superior, Wis., to Ashland, Wis., to see my client 
in the Ashland County jail where he had been confined since the shooting. 
In interviewing my client (in his cell) all my questions had to be written out 
because of his deafness. He would read them and answer orally. This was a 
laborious and slow process. 

Simon told me that the events preceding the shooting frightened him badly. 
He spoke of the blows he had sustained in the tussle but there were no marks 
on his body because of the passage of time. His story was that after he had 
closed and bolted the door a second time he reached for his gun with the idea 
of discharging it into the floor to frighten the intruders. The 12-gage shotgun 
was, according to Simon, very old. He said that the original firing pin was 
missing and that he had used a nail to make a firing pin. When he tried to 
fire the gun into the floor it would not discharge. Simon said that he sat 
down on a cot beneath the only window (in the dark) and tried to repair the 
the gun and that while he was working on it the gun fired. 

In the course of our first interview Simon told me he had been feeling 
unwell the first few days in jail and that an Ashland doctor had come to see him. 
I called on the doctor and learned from him that when he saw Simon 2 weeks 
after the shooting, Simon still had severe bruises on his chest and arms. I was 
encouraged because this substantiated Denomie’s story. I went to the scene of 
the shooting, entered the cabin and examined the window through which the 
shot had passed. 

The window was about 2 feet high and 3 feet long. The bottom of the window 
was about 3% feet above the floor of the cabin. The ground surface outside 
the window was approximately 18 inches higher than the floor of the cabin. 

The window consisted of an ordinary glass window firmly hinged onto the 
logs on the inside of the cabin and a sheet of screen tautly nailed and cemented 
onto the outside of the log wall. Since the logs, of which the cabin was 
constructed, were about 9 inches in diameter the glass and the screen were 
about 7 inches apart. Neither the glass nor the screen had been disturbed, 
even though considerable time had elapsed since the shooting, so the hole in 
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the glass and the hole in the screen made by the shot were obviously in their 
original condition. The furniture in the cabin was undisturbed. The hole in 
the glass was from 3 to 4 inches lower or nearer the floor than the hole in the 
screen. When I procured a stick about the length of a shotgun and tried to 
sight it so that a hypothetical shot would pass through both holes, I was 
absolutely unable todo so. This convinced me that Denomie had not deliberately 
aimed at and shot the deceased. When I sat down on the cot in the manner 
Simon told me he had done and set down my stick as though it were a gun 
with the butt end resting on the floor leaning toward me, It fell right into line 
so that had it been a gun and had it been discharged, a shot from it would 
have passed directly through the holes in the glass and screen. 

I returned to Superior and employed a carpenter contractor. I borrowed my 
father’s automobile and two-wheel trailer and, together, the carpenter and I, went 
to the site of the cabin 60 miles away. First of all the carpenter made complete 
and detailed measurements of all of the dimensions of the cabin, including the 
pitch of the roof. Then he cut out that section of the log wall which contained 
the window and braced and fastened it so that it would not fall apart. He did 
the same with that section of the log wall which contained the door. We loaded 
these things and the cot on the trailer and brought them to Superior where we 
stored them in the carpenter’s garage. 

I made several trips to Ashland besides those to which I have referred, to 
canvass the Indian reservation for witnesses and pertinent information; to 
interview my client; to interview the Ashland doctor who was an important wit- 
ness ; and to interview the prosecution witnesses. 

Trial opened in Federal court on a Monday morning before the court and a 
jury of 12. By Tuesday at 3:30 p.m. the Government had put in its case. The 
court ordered me to proceed but I procured an adjournment until Wednesday 
morning, having in my mind my desire to bring into the courtroom the exhibits 
referred to in the next paragraph. 

Tuesday evening after 9 p.m. the carpenter and I entered the Federal building 
and persuaded a janitor to let us into the courtroom on the third floor. In the 
space inside the rail, after moving the counsel tables, the carpenter and I built 
a frame structure reproducing the cabin full size. The actual window and door 
sections were built in where they belonged and the ¢ot was set in its proper 
position under the window. We then completely concealed the window and door 
with burlap. 

The following morning the U.S. district attorney objected to the manner in 
which the courtroom had been disrupted and moved the court that the cabin be 
removed, but the court overruled him and said “I presume this has been done to 
assist the jury to understand what in fact occurred and I will permit it to remain 
until I can determine whether that is in fact true.” The court later ruled that 
it was an acceptable exhibit and admitted it as evidence. 

Simon Denomie took the stand and told his story. Bach question addressed 
to him by me had been typed on a separate piece of paper. The original was 
read aloud by me, handed to the district attorney and then passed on to the 
defendant on the stand who read it and answered aloud. This alone took many 
hours of preparation. 

Upon instruction from me the defendant entered the cabin through the door, 
sat down on the cot, and using the actual gun (which had been placed in evidence 
by the Government), demonstrated and explained how the shooting had occurred. 

After the defendant had been excused from the stand, I, with the court’s 
permission, offered each member of the jury an opportunity to step into the 
cabin and try to make the gun point through the holes in any other manner than 
that which defendant had demonstrated (with the butt on the floor). The jury 
brought in a verdict of “not guilty” in 2 hours and 10 minutes. 

I had spent approximately $100, which was advanced to me by my wife 
from her bank account of $250. 

I do not have a record of the time spent in preparation for the trial, but 150 
hours would be a conservative estimate. Simon Denomie was penniless and 
could not and never did pay me anything. On the day the trial was over my 
bank balance was $17.20. This is the actual figure from my books. I was 26 
years old at the time and my wife was 8 months pregnant with our first 
child. Life looked mighty good to me and it still does. 

I enjoy the following recollection which I swear is true. I had to write the 
words “not guilty” on a piece of paper so my client would know the verdict. 
He looked at it, turned to me at the counsel table and the first words he spoke 
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were: “When do I get my gun back?’ Harold Hanson was the prosecuting 
attorney and, because of the defendant’s disability in hearing, he confused my 
name with Hanson’s. When the trial was over and the defendant was out 
of jail and free for the first time in about 4 months, he walked up and down 
our main street telling everyone who would listen to him “Hanson is the best 
damn lawyer in Wisconsin.” 

The thrill of winning a murder case for a man you honestly believe is 
innocent is the greatest experience a lawyer can have, in my opinion, and I 
have never been anything but grateful that you gave me the opportunity to 
defend Simon Denomie. 

Very truly yours, 


Harry E. LARSEN. 


HENDERSON & GODFREY, 


Cheyenne, Wyo., April 23, 1959. 
Kirk M. McALPIN, 


Savannah, Ga. 


DeaR Kirk: In response to your letter of April 20, 1959, concerning specific 
instances of hardship occasioned by lawyers representing indigent clients in 
Federal court, I am citing the following recent instances: 

1. In March of 1958, Vincent Ross, a Cheyenne attorney, defended a 
man and wife accused of income tax fraud in Federal court. The man 
was charged with some 100 counts of fraud upon the Government. The 
trial lasted approximately 7 days and I imagine that Ross probably was com- 
pelled to spend at least a total of 10 or 11 days out of his office. 

2. Immediately after the above-mentioned trial, I defended a man ac- 
cused of kidnaping. Another attorney, Charles Wingett, was co-counsel. 
The defendant was subject to execution since the kidnaped person had 
been killed. The trial lasted approximately 3 days, and Mr. Wingett and 
I probably spent the better part of another 3 days in preparation for 
trial. 

There have been many such cases in the past few years in which local 
attorneys have been compelled to spend 2 to 3 days in defense of indigent clients. 
Most of the cases involve car theft and the trials are short. However, once in 
a while cases such as I have described above come along and work a great 
hardship upon the bar. 

I must say in all fairness that I have never had to assume any out-of-pocket 
expenses, since the Federal court is very liberal with forma pauperis proceed- 
ings. I have brought witnesses from more than 100 miles away at Government 
expense. 

I trust this information is the type you desire. 

Sincerely, 

Pau B. GopFREY. 


APRIL 24, 1959. 
Hon. WILLIAM H. Meyer, 
House of Representatives, 
Washington, D.C. 


DearR Mr. Meyer: Even though we could not agree upon the Keogh legisla- 
tion, I trust that when and if pending H.R. 4609 comes to a vote you will favor 
it. This bill provides compensation for attorneys representing indigent defen- 
dants in Federal courts or for the special appointment of public defenders at the 
discretion of the Federal district judge. The present situation is a sorry one 
in that while, as members of the bar, we accept appointment without pay to 
represent an indigent defendant in the Federal court, his defense is necessarily 
handicapped by virtue of his counsel necessarily having to devote as little time 
as possible to the case in question. 

I recall from my own experience an instance several years ago where Judge 
Gibson appointed me to defend a fellow who was charged in four States with 
seven separate offenses and, but for diligence on the part of defense counsel, 
would probably have spent the rest of his life in prison, going from one State 
to another. I recall that I invested over 50 hours of my own time and over $100 
out of my own pocket visiting and conferring with various officials from the 
States in question to get them—since this was a series of similar thefts of 
fiutos—to rely upon the sentence in the Federal court here as a final sentence 
for the man. This was finally done with the result that he was released after 
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about a year and a half of imprisonment and when last heard from was leading 
a useful life as a rehabilitated individual. I may say that this was accomplished 
despite the lack of compensation but probably only because I was young and eager 
at the time. I hate to think of how many people are inadequately defended 
because of the present Federal rule. Even our State courts in Vermont com- 
pensate assigned counsel. 
Best personal wishes. 
Very truly yours, 
JIM OAKES. 


FLANSBURG & MATTSON, 
Lincoln, Nebr., April 24, 1959. 
Subject: H.R. 4609, S. 895 and H.R. 4185. 


Mr. WALTER F’. SHEBLE, 
Washington, D.C. 

DEAR Mk. SHEBLE: At the request of a local member of the Junior Bar Com- 
ference of the American Bar Association, I am submitting herewith two case 
histories relating to my representation of indigents in the Federal Courts: 

First, in 1940, I was appointed by the U.S. district judge in Lincoln to repre- 
sent an indigent prisoner confined in the State penitentiary under sentence of a 
State court in appeal proceedings from the judgment of the U.S. district court, 
denying relief in a habeas corpus proceeding brought in that court by such 
prisoner to the U.S. Circuit Court of Appeals for the Eighth Circuit. 

The indigent was serving under sentence of the district court of Douglas 
County, Nebr., for a term of years for armed assault. Hearing on the merits on 
his habeas corpus petition in the U.S. district court had been denied on the 
ground that the indigent had failed to exhaust his remedies in the State court 
before resorting to the Federal courts. 

Though I no longer have records, I should estimate that I spent a minimum 
of 1 week preparing a brief on appeal, and paid for the printing of the same 
out of personal funds for which I was not reimbursed. My best recollection 
is that the printing cost was approximately $60. In addition, I paid my own 
railroad expenses to Minneapolis, Minn., to argue the case in the U.S. circuit 
court of appeals, and also paid my hotel expenses. I would estimate that my 
total expenses amounted to approximately $150, for which I was not reimbursed, 
Of course, no fee was allowed by the court, since the laws do not provide for 
the granting of the same. 

As result of this appeal, the judgment of the U.S. district court was reversed 
and the case was remanded by the U.S. circuit court of appeals to the U.S. dis- 
trict court for a hearing on the merits. My connection with the case ended with 
the completion of the appeal proceedings. 

Second, on or about December 24, 1956, I was appointed by the U.S. district 
judge in Lincoln to represent an indigent prisoner confined in the State peniten- 
tiary under a State court conviction of murder in the first degree where a death 
penalty had been imposed and execution date set for December 26, 1956. 

The indigent had filed a petition for a writ of habeas corpus in the U.S. district 
court, and the U.S. district judge had stayed the execution of the death sentence, 
pending disposition of the habeas corpus proceedings. This matter was set for 
hearing on the merits on the habeas corpus petition which asserted that the con- 
viction by the State court was in violation of federally guaranteed constitutional 
rights, in that (1) illegally procured confessions of the indigent had been ad- 
mitted in evidence against him during his trial, and (2) the indigent had been 
denied effective assistance of counsel at his trial. 

This assignment required considerable prehearing investigation, including 
substantial travel to the western part of the State for the purpose of interview- 
ing witnesses and securing evidence, and the preparation of a rather exhaustive 
trial brief covering the constitutional questions raised in the petition. 

The hearing consumed 2 full days in court, at which witnesses testified and 
exhibits were introduced. 

The trial in the U.S. district court resulted in a judgment that the conviction 
of the indigent by the State court was void because the indigent had been denied 
his constitutionally guaranteed right to the effective assistance of counsel. 

This case was appealed by the State to the Circuit Court of Appeals for the 
Eighth Circuit. The undersigned prepared and had printed a rather exhaustive 
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brief, covering the constitutional questions involved, and was required to fly to 
St. Louis, Mo., to argue the case before the Circuit Court of Appeals of the Highth 
Circuit. 

The Circuit Court of Appeals for the Eighth Circuit affirmed the judgment of 
the U.S. district court, which decreed that the indigent be retried in the State 
court within a period of 6 months or be set free. 

At the second trial in the State court, the indigent was found not guilty and 
ordered released from custody under the murder charge. 

Though a defense committee had been organized, which committee reimbursed 
me for the actual cost of printing the brief and the plane fare to St. Louis, I 
received no compensation for the time spent nor the proportionate share of 
office overhead devoted to this case. 

According to my daybook records, something in excess of 40 full working days 
were devoted by me to the representation of this indigent prisoner. 

Though I do not anticipate further personal appointments in cases of this 
nature, on behalf of those who will follow, I feel strongly that they are entitled 
to reasonable compensation for the time and efforts devoted to the representa- 
tion of indigent prisoners, where serving under appointment by the Federal 
courts. 

Respectfully submitted. 

CHARLES H. FLANSBURG. 


CHEYENNE, Wryo., April 24, 1959. 
Mr. DonaLp A. WINE, 
Chairman, Legal Aid Committee, 
Davenport, Iowa. 


DeaR Mr. WINE: Please be advised that I represented Mack and Betty 
Kitchens in the United States v. Kitchens as a court-appointed attorney by Ewing 
T. Kerr, judge of the U.S. District Court for the District of Wyoming, without 
compensation in: the defense thereof. 

I am enclosing herein a copy of a time schedule indicating the time spent on 
said trial. The actual trial took 10 days and 3 nights, coupled with 3 or 4 weeks 
of preparation. The Government put on 114 witnesses in the prosecution. This 
case, at the time it was tried in March, practically bankrupted me for the 
6-week period wherein I had to devote most of my time to said matter. Being 
a private practitioner and not being associated with any other counsel, for all 
practical purposes I had to practically close up shop during that time. 

Judge Kerr appointed me to defend said parties and I did so in view of the 
fact that I have had quite a bit of trial experience, and the court, in good con- 
science, stated that he felt that a case of this kind should not be turned over 
toa young lawyer right out of law school to defend. 

The Laramie County Bar Association was in sympathy with me throughout 
this whole matter, and would have supported me in the event I would have 
submitted a bill to the U.S. Government for $10,000 or $20,000 requesting that 
special consideration be given to me by the Congress. However, this was all 
bar association talk, and I was about 50 percent serious in my thinking of sub- 
mitting such a bill. Please be advised that this is in no way complaining 
relative to the work and contribution to the publie as part of my profession. 
However, I feel that there should be limitations to the contributions that a 
professional man should be required to make in the interest of the public in 
self-sacrifice, particularly financially when members of his own family may suffer 
accordingly. I feel that we all owe a certain amount of our time to the public 
and that we, in Cheyenne, have not been heard to complain under normal con- 
ditions. However, there are these exceptional cases where certainly something 
should be done for the members of the bar who have been put to great expense 
of time, money and self sacrifice. 

I will be more than willing to give you a detailed account of this case if 
you so desire, and will appear at any time to express my thinking in full. 

In the event you would like any further information, please do not hesitate 
to ask. 

Respectfully submitted. 

VincENT A. Ross. 
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Time SPENT BY CouRT-APPOINTED COUNSEL, VINCENT A. Ross, WITH BETTY AND 
MACK KITCHENS BEFORE AND DURING TRIAL AND SENTENCING 


Date and time spent: 

February 26, 1958: 

10 a.m. to 12:30 p.m. 

1:30 p.m. to 4:45 p.m. 
March 6, 1958: 2 p.m. to 4 p.m. 
March 7, 1958: 2:30 p.m. to 4 p.m. 
March 8, 1958: 2 p.m. to 4 p.m. 
March 9, 1958: 4 p.m. to 6 p.m. 
March 10, 1958: 2 p.m. to 3 p.m. 
March 11, 1958: 9:30 a.m. 5 p.m. 
March 12, 1958: 9:30 a.m. to 5:30 p.m. 
March 13, 1958: 9:30 a.m. to 5:30 p.m. 
March 14, 1958: 9:30 a.m. to 5:30 p.m. 
March 15, 1958: 9:30 a.m. to 4:30 p.m. 
March 16, 1958: 2:30 p.m. to 3:45 p.m. 
March 17; 1958: 9:30 a.m. to 6 p.m. 
March 18, 1958: 9:30 a.m, to 6:40 p.m. 
March 19, 1958: 9:30 a.m. to 5 p.m. 
March 20, 1958: 9:30 a.m. to 11:30 p.m. 
March 26, 1958: 11 a.m. to 12:30 p.m. 


—————— 


W HEELER, WHEELER, WATKINS & HUBBARD, 
Texarkana, Tewx., April 25, 1959. 
Mr. KirK MCALPIN, 
Chairman, Junior Bar Conference, 
American Bar Association, 
Savannah, Ga. 

Dear Sir: Reference is here made to your letter of April 20, 1959, advising 
of the Junior Bar Conference support of H.R. 4609 and H.R. 4185 providing 
compensation for attorneys representing indigent defendants in the Federal 
courts. 

The Texarkana Junior Bar Association wishes to take this means of ex- 
pressing our wholehearted support to the conference for their efforts in this 
regard. As you know, it is primarily young attorneys who are appointed to 
serve in these capacities; yet it is these young men, with early and limited 
practice, who can least afford the time and expense involved. Commensurate 
with your request that specific cases be cited, I submit the following as typical 
examples arising within the jurisdiction of the U.S. District Court for the 
Eastern District of Texas, Texarkana Division: 

(1) United States of America vy. James W. Collier: Attorney William 
A. Barber was appointed to represent Mr. Collier, who was charged with 
violation of the Dyer Act. This case lasted the greater portion of 2 
days in actual trial, and Mr. Barber has advised that investigation and 
preparation took more than 2 weeks. 

(2) United States of America v. James Jack Dempsey: Mr. Dempsey 
was also represented by Attorney Barber under appointment. Actual trial 
lasted 1 day and approximately a week spent in its preparation. Mr. 
Dempsey was accused of escape from a Federal prison. 

(3) United States of America v. William Howdeshell: This was a 
companion case to the Collier matter, but tried separately. I was appointed 
to represent Mr. Howdeshell and after consultation with the probation 
officer, entered a plea of guilty. Actual court time, answering docket, 
entering plea, etc., exceeded one-half day, and preparation time, anticipating 
trial, exceeded a week. 

(4) United States of America v. W. T. Morgan: Mr. Morgan was accused 
in three felony counts and one misdemeanor count of manufacturing and 
selling untaxed liquor. (There are several of these during each term of 
court.) Mr. Howard Waldrop was appointed to represent Mr. Morgan 
and after consultation with the U.S. attorney, the felony counts were dis- 
missed and a plea of guilty entered regarding the misdeamor. Mr. Waldrop 
spent almost a week in pretrial preparation and in excess of 1 day in court. 
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In each of these cases, actual out-of-pocket expense was incurred by way of 
telephone, automobile, and other incidental expenses necessary to adequate 
preparation. This, however, is typical in most all cases to which we are 
appointed. 

The cases cited are only those which I draw from memory as being typical; 
however, there is not a member of our local bar association who has not been 
appointed at least once to represent indigent defendants, and those who are 
older in the organization have been appointed many times. If there is need 
for more detailed information, please advise and we shall do whatever we can 
to insure the success of this needed legislation. 

Yours very truly, 
Guy E. Jones, 
President, Texarkana Junior Bar Association, 


SALEM, OrzEG., April 28, 1959. 
Mr. WaALteR F. SHEBLE, 
Washington, D.C. 

Deak Mr, SHEBLE: This letter is in response to the request appearing in 
the April 1, 1959, issue of the Young Lawyer for experiences of young attorneys 
appointed by the court to represent indigent defendants in Federal court crim- 
inal prosecutions. 

I was admitted to practice before the Federal district court on March 3, 1958, 
In the afternoon of the same day I received a call from the clerk of the court 
advising me that I had been appointed counsel for Daniel W. Campbell, one of 
the nine defendants in United States v. William Clarence Peddicord et al. The 
defendants were charged with nine counts of mail fraud and one count of con- 
spiracy. Six of the defendants had retained private counsel while the other 
three were without funds with which to secure legal representation and were 
appointed counsel for their defense. 

At the time of the trial I was employed in a firm of two attorneys practicing 
in Portland. I had taken the position immediately following the Oregon State 
Bar examination and had been with them for 6 months. The trial began on 
March 18, 1958, and continued for the following 11 weeks, during which time my 
presence was required in court from 9:30 a.m, until 4:30 or 5 p.m. Monday 
through Friday with a few exceptions . 

As a result of my absence from the office, it was necessary for the firm to em- 
ploy another attorney on an hourly basis to perform the duties and responsi- 
bilities which were ordinarly mine. The expenses of the firm for these services, 
together with my salary during the course of the trial, was in excess of $2,300. 

Without question this matter caused a hardship upon all parties concerned, in- 
cluding both the court-appointed counsel as well as their respective employers. 
It is obvious that such an experience would have been disastrous had any one 
the court-appointed attorneys been in practice by himself. 

I am sincerely interested in the bill that is presently before Congress (H.R. 
4609), the purpose of which is to avoid situations similar to that which I have 
described. There is a great need for a provision which will adequately insure 
legal representation for indigent defendants in Federal criminal actions with- 
out causing financial hardship on members of the bar. 

I hope this letter will be of some assistance. Please contact me for any addi- 
tional information which you desire. 

Yours very truly, 
RicHarp C. BeMIs. 


BLENKO, Hoopes, Leonarp & BUELL, 
Pittsburgh, Pa., April 28, 1959. 
Mr. Watter F. SHEBLE, 
Washington, D.C. 


Deak Mr. SHEBLE: This is in reply to the junior bar memorandum re 
H.R. 4609. 

I have only just completed my first year of practice and even though I had 
most of my indigent client work in the State courts I did have four cases in the 
U.S. District Court for the Western District of Pennsylvania. In three of the 
four, the defendant’s case unquestionably suffered due to the lack of funds 
available for developing the defendant’s case. Unfortunately for my indi- 
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gents, I’m nearly as impecunious as they are, and cannot afford even phone calls 
to witnesses (though I make them just the same), much less subpenas or inves- 
tigations perhaps crucial to a case. 

In two of these cases (tried together) the indigents could not speak English. 
I have no Spanish-speaking friends and could not pay the interpreter; con- 
sequently, I requested the Government to provide an interpreter, which they did 
but only at the trial, the result being, that both court and the defense coun- 
sel learned the defendant's side of the story together at the trial. As it turned 
out, there was a witness, not present at the trial that should have been, and 
perhaps would have been present, had I been able to converse with the defendant. 

In the third case the indigent defendant was accused of making moonshine, 

The sole piece of evidence against him was a barrel of corn mash. The defend- 
ant asserted he was making corn wine, which was supported by the complete lack 
of paraphernalia for distilling moonshine. Neither the court nor the jury nor 
any of my friends, for that matter, would believe that you can make wine out of 
corn, but after 30 hours of research it became clear to me that wine can and is 
made from anything that will ferment, including corn. However, since the 
defendant had no money for an expert witness or to develop admissible evidence 
to qualify various books and treatises on winemaking, he had to try to develop 
such testimony from the Government’s expert witness which, of course, was 
disastrous. The man went to jail on the barest piece of evidence, for no other 
reason than that he didn’t have the money to pay for the service of an expert for 
1 day, or for a few books and photocopies. 

Appealing these cases involving minor crimes is just out of the question. The 
eost of transcripts, much less the time involved, completely eliminates it. In 
notorious cases, perhaps the publicity might spur counsel into expending the 
time, expense, and effort required to appeal, but with the ordinary cases, counsel 
just can’t justify denying his family needs to appeal the case of an indigent 
defendant. 

Sincerely, 
FREDERICK B. ZIESENHEIM, 
Attorney. 


Hiiz, Farrer & BurRI1, 
Santa Ana, Calif., April 28, 1959. 
Re case histories for congressional hearings on H.R. 4609 (Representative Stuart 
Udall) compensation for assigned counsel, public defender option. 
Mr. WALTER F. SHEBLE, 
Washington, D.C. 


Dear Mr. SHEBLE: This letter is with reference to your memorandum dated 
April 13, 1959 (also signed by Kirk McAlpine and Don Wine), wherein you 
request case histories of time and funds expended in defending indigents in 
Federal courts. 

Although you have probably had many letters from Los Angeles attorneys 
explaining the method in which the problem of Federal indigent defense is han- 
dled in Los Angeles, I would like to set it forth briefly here. 

The Los Angeles Bar Association has a committee, which through its chairman 
and subchairman selects and makes available a panel of approximately four to 
six attorneys to be present in Federal court each Monday morning at the eall of 
the criminal arraignment calendar and each of these attorneys is assigned ap- 
proximately two to three cases. 

While I am certain that there are many cases of attorneys who have devoted 
much more time to this work than myself (I know of one man who handled 
seven jury trials in one summer), I thought it might be helpful in your sponsor- 
ship of this bill to have a more or less average case history, perhaps to illustrate 
the minimum that is required of each of hundreds of attorneys in Los Angeles 
each year. 

To generalize still further, let me first point out what is involved in handling 
the sinrplest type of case; namely, a guilty plea. Instead of merely being as- 
signed to a case, chatting briefly with the defendant and then pleading him 
guilty, as one might suppose, it is necessary to first be assigned to the case, next 
to interview the defendant in jail, then to appear in court on another day to 
plead him guilty, then to review his probation report, and then to appear in 
court a third time when he is sentenced. However, even the easy cases never 
turn out to be that simple. 
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Now then, here is my experience from serving on the Los Angeles Bar 
Association Federal indigent defense panel on two Mondays during the last year. 

On the first occasion, I was assigned three cases, two bank robberies and one 
check forgery. Of the three only one of the bank robberies turned out to be a 
guilty plea. That case involved three court appearances, three conferences with 
the defendant in jail, several telephone calls and a conference with the probation 
officer and one letter. The other bank robbery started out to be plea but ended 
up with a 3-day jury trial. All in all it involved eight court appearances, four 
jail conferences, several telephone calls, numerous conferences, and correspond- 
ence with witnesses, preparation of jury instructions, affidavits, orders, and 
subpenas and some rather extensive research. The check forgery case resulted 
in a 2-day court trial involving one additional court appearance, 1 entire day 
of investigation, two jail conferences and some research. 

On the second occasion, I was assigned two cases, one of which was a guilty 
plea involving little more than the minimum time. The other, however, was a 
hearing on a writ of coram nobis that became so involved that it almost defies 
description. The following is a chronology of what happened as best as I can 
recall from reviewing my file. 

Prior to my assignment the defendant had been charged with mail fraud, had 
been represented by another member of the indigent panel, had pleaded guilty, 
then not guilty, had then prepared for trial and had then pleaded guilty and was 
(and incidentally still is) serving a sentence in the penitentiary. The defendant 
then filed in propria persona an application for a writ of coram nobis on the 
ground that his attorney had induced him to plead guilty because of certain 
statements made by the prosecuting attorney, and I was appointed to represent 
him in a hearing of these grounds. 

Although I found it difficult to sympathize with the defendant’s position, I 
nevertheless felt that inasmuch as he had never had a trial, my duty was to, at 
least on this hearing, produce whatever evidence and arguments he wanted in 
order to give him his day in court. I say this to explain the perhaps unusual 
evidence that I tried to present. 

At any rate, I was appointed and first discussed the case with the attorney who 
had formerly represented the defendant. Then I wrote to the defendant, he 
being as I have said in the penitentiary, asking him whether or not he would 
accept my appointment, having been instructed by the judge to do so. 

The defendant wrote to me saying that he would accept my appointment and 
also said that there were two psychiatrists at the prison who would give him a 
truth drug test and furish affidavits of the results. I replied telling the defend- 
ant that the admissibility of such evidence was questionable, but that if he 
wanted to present it, the doctors should appear as witnesses at the hearing and 
that it would be desirable to have written reports from them in order to prepare 
for the hearing. 

The defendant replied that one of the doctors wanted to be subpenaed, but was 
otherwise quite willing to attend the hearing, and that the other doctor would 
appear voluntarily by direct arrangement between him and the defendant. 

Following that I prepared a subpena and an affidavit and order for the marshal 
to serve the subpena at Government expense. This order was signed by the chief 
judge because the criminal judge was absent at the time, and the marshal served 
the subpena. 

Then the U.S. attorney's office notified me that they were going to make a mo- 
tion to quash the subpena because requested to do so either by the doctor or by 
the warden of the prison. I appeared in court on the motion and stated the 
facts to the judge who continued the hearing to the next day and said that he 
would quash the subpena unless the doctor was willing to conduct the truth drug 
test voluntarily. His reasoning was that if the doctor conducted the test, he 
would then be a material witness but that the court had no jurisdiction to compel 
him to do so. 

I telephoned the doctor, and he said that he thought that the test would turn 
out to be adverse to the defendant and that he was not willing to conduct the 
test unless he was so ordered by the court. The next day I appeared in court, 
stated that the doctor would not conduct the test voluntarily, and the subpena 
was quashed. 

At that time I also requested the court to make an order that I be furnished 
with a transcript of the prior proceedings (when the defendant pleaded guilty) 
because the U.S. attorney had ordered a copy in preparation for the forthcoming 
hearing. The judge said I would have to prepare a formal order supported by 
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an affidavit to the effect that the defendant was indigent. I did this and at the 
Same time wrote to the defendant to advise him that the subpena to the doctor 
had been quashed. 

About that time the defendant arrived in the Los Angeles County jail 
in anticipation of the hearing and we had the first of our many conferences 
there. Unfortunately, he was one of the better behaved prisoners and promptly 
obtained some kind of a trusted position which meant that he would always 
be at some far removed place when I would call on him, sometimes involving 
waiting for as long as an hour before he could be relieved of his other duties. 

On every occasion, as was his manner, we talked of many things including 
but certainly not limited to our plans for the hearing on the application for 
the writ of coram nobis. At our first meeting I was instructed to subpena 
various and sundry witnesses, most of whom were on the order of Holly- 
wood celebrities. Some of these people I contacted, and as to the rest I 
ascertained what their testimony would be from subsequent conferences with 
the defendant. As it turned out there was only one person who could testify 
as to anything remotely material, and that was questionable. 

This witness proved to be a bit of a problem in that she was quite reluctant 
to testify on the premise that she was pregnant and her doctor would not 
permit her to travel to court. I discussed the matter with the U.S. attorney’s 
office and prepared a stipulation as to what the witness would testify to. 
After failing to obtain this stipulation from the U.S. attorney's office, I then 
prepared a subpena and affidavit and order for service at Government expense, 
had the order signed by a judge, and had the subpena served by the marshal. 
At the hearing the witness did not appear but her attorney did with an affidivit 
of her doctor that she should be excused because she had a cold. 

The judge then continued the hearing (incidentally over the defendant's 
objection) for the convenience of his calendar 

At that time, I reached agreement with the witness’ attorney that she would 
attend the next hearing. 

Prior to this time there had been several other continuances by stipulation, 
some of which did not require my appearance, but each of which did require 
a jail conference. 

There were at least two other interim problems. 

One was the second psychiatrist. He had mailed me a written report, 
but after some correspondence with him I ascertained that he was not willing 
to testify. I was somehow able to obtain a stipulation to use his report in 
evidence, and the defendant agreed that it would not be necessary to subpena 
him. 

The other problem was an attempt to have the defendant released on bail 
pending the hearing. While this would seem to be outside the scope of duty 
of counsel for indigent defendants, it is done now and then, and the idea 
appealed to me of having conferences in my office instead of the jail. Nothing 
was accomplished in this regard, however. 

Finally we had the hearing which was quite brief. My witness was, in effect, 
not permitted to testify at all on the ground of immateriality, the application 
for the writ was promptly and vigorously denied, and then we turned to the 
question of appeal. 

(I might also mention that up to this point I was not the only attorney 
from the indigent panel involved. The first attorney who had originally 
represented the defendant when he pled guilty had to be present at the hearing 
and at most of the continuances because he was a material witness. ) 

As to taking an appeal, I felt that I had had enough and was fortunate in 
being able to negotiate a deal with the defendant wherein I agreed to file a 
notice of appeal if he would give me a substitution of attorneys. I also cleared 
this with the judge and he assured me that he would relieve me on motion if 
necessary. 

Following that there was a conference with the probation office to attempt to 
have them change their original report so that a motion could be made to modify 
the sentence. The results here again were negative. 

Finally the defendant was returned to prison, the appeal and substitution 
of attorneys were filed, and after some correspondence with him as to how 
he should go about obtaining a reporter’s transcript and after furnishing him 
with an affidivit of what transpired at a conference with the judge in chambers, 
I closed the file. 
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Incidentally I found it advisable to personally pay the fee for filing the appeal. 
There is a procedure whereby the appeal can be filed without fee, but after 
talking to another attorney who had taken an appeal in an indigent case, I con- 
cluded, as he had done, that payment of the $5 filing fee is a bargain. 

Statisticswise, the handling of this matter involves 16 letters, 8 pleadings, 
5 to 10 jail conferences, and 5 court appearances. I would estimate that approx- 
imately 70 to 100 hours’ time was expended. 

In conclusion, I would like to again say that I do not consider my experience in 
representing indigent defendants to have been a particularly unusual case. 
Rather I feel that it is more or less typical of what is required of hundreds 
of attorneys each year in the Los Angeles area. 

Very truly yours, 
JosePH D. MULLENDER, Jr. 


Cuicago, ILt., April 29, 1959. 
WALTER F.. SHEBLE, Esq., 
Washington, D.C. 


Dear Mr. SHEBLE: The following is submitted in support of my urgent request 
that Congress provide for the establishment of a Federal Public Defender’s 
Office, or compensation for assigned defense counsel, or both. 

I was an assistant U.S. attorney in the Criminal Division at Chicago, from 
1951 to 1954 and handled over 1,000 cases. I must reluctantly admit that 
at least a portion of the convictions which I obtained were due to the inability 
of assigned counsel working without compensation to compete fairly with the 
Government. As a matter of fact, I am rather astonished that on a few 
occasions assigned counsel were able to obtain not-guilty verdicts in bench 
trials, despite my vigorous efforts. I attribute these unusual cases to the 
inherent fairness of our district judges. 

Speaking from the other side of the counsel table, I represented many indigent 
prisonérs after leaving Government service in 1954. I am pleased that in many 
cases I was able to obtain probation or light sentences by my efforts, and in 
two cases I was able to obtain not-guilty verdicts. I am sorry that since the 
growth and development of my own practice, I no longer have the time to devote 
to the defense of prisoners without compensation. 

One case I defended stands out in particular. In United States v. Storm Cooper, 
defendant shot and killed her 21-year-old daughter on federal territory at Great 
Lakes Naval Training Station near Chicago. She was indicted for first-degree 
murder, the mandatory penalties for which were life imprisonment or death. I 
personally conducted an extensive investigation at the scene of the crime and in- 
terviewed and subpenaed many friends and neighbors of the defendant and the 
victim. This investigation and preparation for trfal lasted from the date of 
my appointment in November of 1956 until the disposition of the case in March 
of 1957. My investigation convinced me that a successful defense of temporary 
insanity could be established before a jury by the testimony of many lay 
witnesses, all of whom were of the opinion that my client was “nuts.” Unfortu- 
nately I was unable to obtain satisfactory psychiatric testimony. However, it 
was possible to convince the U.S. attorney that the interests of justice would 
better be served if he would reduce the charge to voluntary manslaughter, to 
which my client would plead guilty. 

The maximum penalty for voluntary manslaughter is 10 years, and probation 
was legally permissible. No probation could have been obtained upon the 
conviction of first- or second-murder. Fortunately the Government followed 
my recommendation and Mrs. Cooper pleaded guilty to voluntary manslaughter 
and in March 1957, she was placed on probation. 

I am familiar with fees generally charged by criminal lawyers in this area 
and it is my opinion that a fair and reasonable fee for obtaining such a result 
would have been anywhere from $10,000 to $50,000. I was paid nothing. 
Although I did not advance any of my own funds, I devoted many hours and 
gallons of gasoline driving around Lake County, IL, in order to prepare my case. 
I was happy to serve the court without compensation in this case, but I don’t 
think that such a situation is fair and equitable. Under proposed legislation I 
would have been compensated. Although it would be at a rate of approximately 
5 percent of an adequate fee, at least it would have been something. 

I have been intimately familiar with Federal criminal law since 1951 and I 
think that the present lack of a public defender or compensation for assigned 
counsel is scandalous. It is only by the unselfish efforts of members of the bar, 
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many of whom have contributed more than I, that we have not suffered a com- 
plete breakdown of the sixth amendment. 
Very truly yours, 
RicHarp G. Kann. 


Lors & LOEB, 
Los Angeles, Calif., April 29, 1959. 
Re Federal Indigent Defense Committee. 
RICHARDS BARGER, Esq., 
Los Angeles, Calif. 

DEAR Mr. BArGER: You have requested that I inform you of my activities in 
connection with the Federal Indigent Defense Committee. I will therefore at- 
tempt to do so at this time. 

In January of 1958 I was assigned to the Committee and was given six cases. 
In four of those cases pleas of guilty were ultimately entered, although in one 
situation the defendant was proceeded against as a juvenile inasmuch as he was 
under the age of 18 years. On the fifth case the indictment was eventually dis 
missed due to the lack of the availability of Government witnesses and the Gov- 
ernment’s subsequent failure to provide a speedy trial. 

In the sixth case, which was an alleged narcotics charge, the defendant entered 
a plea and the matter went to trial. After approximately 1% days of trial a ver- 
dict of guilty was returned. 

Subsequent to the trial I prosecuted on behalf of the defendant an appeal to the 
U.S. Court of Appeals for the Ninth Circuit. The appeal was heard in San Fran- 
cisco, Calif., on August 5,1958. Although the appeal was taken in forma pauperis 
there were necessary expenses involved, such as traveling to and from San Fran- 
cisco, hotel accommodations while in San Francisco, etc. These expenses were 
paid for by the firm by which I am employed, Loeb & Loeb. In addition thereto, 
my firm supplied the necessary secretarial help involved in the preparation of the 
trial of the appeal as well as bearing the necessary expenses for the preparation 
of briefs. 

If there is any further information you desire concerning my activities in con 
nection with the Federal Indigent Defense Committee, please do not hesitate to 
call upon me at any time. 

Very truly yours, 
JEROME L. GOLDBERG. 


EcLty & WIENER, 
Covina, Calif., April 80, 1959. 
Re H.R. 4609, compensation for assigned counsel, public defender option in Fed- 
eral courts. 
Mr. WALTER F. SHEBLE, 
Washington, D.C. 

DEAR Mr. SHEBLE: I understand that on May 6, 1959, certain members of the 
junior bar committee are to appear in Washington, D.C., to speak in favor of that 
bill allowing for compensation to assigned counsel or the option of a public de- 
fender in the U.S. district courts. 

AS an attorney in the general practice of law in a suburb of Los Angeles I feel 
rather qualified to advocate the passage of such legislation. The reason for my 
qualifications is that for the year commencing July 1955 through June of 1956 I 
was a law clerk for the Honorable Judge Ben Harrison, U.S. District Court, Los 
Angeles, Calif., and able to see from the side of the judiciary the defects in the 
Federal indigent panel as now sponsored by the Los Angeles Bar Association. 

After leaving Judge Ben Harrison I commenced the general practice of law in 
Covina and have actively served with the Federal indigent panel. Essentially 
the problem is whether the indigent individuals accused of Federal crimes are 
being properly represented and whether the system as it now exists is fair to all 
concerned. 

Speaking from my own experience as law clerk and counsel for such indigents 
I feel that the system is not adequate and which might be best illustrated by 
the following example: 

I recently had a case in which I was appointed as counsel for two defendants 
accused of the armed robbery of a U.S. bank. After previously talking with the 
defendants a plea of not guilty was entered as to one and a 1-week continuance 
as to the other. During the week investigation occurred, the expenses for 
which were paid by myself. The following week a plea of not guilty was 
entered as to the other defendant and upon further investigation I realized 
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there was a conflict of interest as between the two defendants. A motion 
wus made allowing me to be relieved as counsel as to one defendant and 
remaining as counsel for the other which of necessity required another court 
appearance. After further investigation a motion was made as to the change 
of plea as to my client and a plea of guilty was entered. The matter of 
probation and sentencing was postponed on one occasion because of the 
court’s desire to have a more effective probation report and at the second 
appearance at the probation sentencing the defendant was allowed to return 
to her home on probation as prescribed by the court. 

I believe that a conservative statement of the time expended would show at 
least seven court appearances plus approximately 6 hours investigation and 
interviews. This case in my opinion Was a relatively simple case but because 
of the lack of time allowed counsel initially and because further of the lack 
of facilities to court-appointed counsel more time and energy is expended than 
the case would require if there were an office geared to properly handle such 
matters. 

In my experience with the public defender in Los Angeles County a system 
has been devised where indigent defendants are properly represented. It is 
my opinion that with the present system in the U.S. district court in Los Angeles 
that although indigents are represented by counsel that the time devoted by a 
few members of the bar is out of proportion to that of the bar generally. 
Consequently, I would heartily advocate the public defender system in the U.S. 
district courts. As an alternative solution in those districts which are not 
as active as the southern district of California the option to pay court-appointed 
counsel a certain sum of money on a per diem basis would, of course, be an 
improvement over the system as it now exists. The case which I have 
outlined and in which I was actively engaged represents only one of five such 
cases in the last 2 years in which I personally have been involved. 

I, as an attorney in the general practice of law, heartily recommend the bill 
presently pending. If a more detailed résumé or other documentations are 
necessary I would be most pleased to furnish any letter so requested as I 
feel quite strongly that the present legislation now before the House of 
Representatives is of the utmost importance. 

Very truly yours, 
Howarp B. WIENER. 


Detroit, Micu., May 1, 1959. 
To Whom It May Concern: 

I have been asked, to write this letter describing my experience as appointed 
counsel for defendants accused of crimes and brought to trial in the Federal 
District Court for the Hastern District of Michigan, Southern Division, I have 
handled 11 of these cases within the past 2 years and in the majority of the cases, 
the defendant was charged with the possession, use, or sale of narcotics. 

Out of these 11 cases, only 2 cases were actually tried. However, a good deal 
of investigation and interviewing of witnesses was necessary even in the cases 
where a plea of guilty was entered. In the cases which were tried, one of the 
trials which was tried without a jury lasted an entire day. At the conclusion 
of legal arguments, the judge requested that written briefs be filed upon a legal 
point raised during the trial. It was necessary that I spend 3 days doing the 
research and drafting the required brief. Upon the submission of the briefs, 
the defendant was found not guilty and discharged. 

I have readily accepted and sought these assignments in the past and will 
continue to do so in the future. I believe that a proper discharge of the duties 
imposed by such assignments is required as a member of the legal profession. 

Very truly yours, 
Irvine A. AUGUST. 
STATE OF MICHIGAN, 
County of Wayne, 88: 

I, Irving A. August, do hereby make solemn oath that the statements contained 

above are true according to the best of my knowledge, information, and belief. 
Irvine A. AUGUST. 
Subscribed and sworn to before me this Ist day of May 1959. 


Mary Beck, 
Notary Public, Wayne County, Mich. 


My commission expires September 21, 1962. 
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Hart & GoLp, 
Detroit, Mich., May 4, 1959. 
To Whom It May Concern: 

This will certify that in my approximately 4 years of brief law practice that 
I have been appointed by the U.S. District Court, Eastern District, Southern 
Division, to represent between 80 and 100 defendants. The foregoing cases 
took from an average of 1 to 8 days of my time to conclude. Approximately 
one-third of the cases resulted in dismissals or acquittals ; the remainder resulted 
in convictions although the majority of the convictions were to lesser charges 
than originally presented. Likewise, a majority of the convictions were the 
result of agreed pleas between myself and the U.S. district attorneys. The 
eases which resulted in dismissals or acquittals required considerable legal 
research in this office and the bar association library and were the result of 
either insufficient evidence or legal technicalities benefiting the defendants. 

I strongly urge payment of a fair and reasonable fee by the Federal court system 
for such attorneys who represent indigents and assigned defendants inasmuch 
as it is my opinion that payment of such fees, while not large in amount, will 
result in great benefit to society in terms of the continuance of protection of 
individual rights to indigent defendants. Considering the large numbers of 
dismissals and acquittals which I have obtained on technical grounds it would 
appear that only interested and competent counsel should be made available so 
that society as a whole will benefit and the rights of individuals be protected. 

Very truly yours, 
ARNOLD M, Go xp. 
STATE OF MICHIGAN, 
County of Wayne, 88: 

I, Arnold M. Gold, do hereby make solemn oath that the statements contained 

above are true according to the best of my knowledge, information, and belief. 
ARNOLD M. Go tp. 

Subscribed and sworn to before me this 4th day of May. 

Mary Beck, 
Notary Public, Wayne County, Mich. 


My commission expires September 21, 1962. 


STATE OF MISSOURI, 
County of Jackson, 88: 


AFFIDAVIT oF JacK W. R. HEADLEY, PREPARED FOR PRESENTATION BEFORE 
CONGRESSION AL COM MITTEE 


Comes now Jack W. R. Headley, of lawful age, having been first duly sworn, 
and states: 

“My name is Jack W. R. Headley; residence, 4154 Hardesty, Kansas City, Mo.; 
ofhce address, 1200 Riss Building, 15 West Tenth Street, Kansas City, Mo. I 
am a licensed attorney in the State of Missouri and a member of Missouri Bar, 
Integrated. I am duly licensed and admitted to practice in the U.S. Federal 
District Court, Western District, State of Missouri. I have been in active legal 
practice since approximately July 1, 1950, and have on several occasions been 
appointed by the court to represent indigent defendants with respect to Federal 
charges pending against them. I cannot list defendants’ names and case 
numbers as I have kept no record. However, I would estimate handling about 
five or six such cases as an employee, associated with the firm of Lathrop, Righter, 
jlackwell, Gordon & Parker. I donated a substantial amount of time to each 
case, even though none were tried. Our law firm paid me for the time I spent 
on each such case even though no fee was received. These cases kept me from 
handling other legal work for which our law firm would have been paid. 

“Jack W. R. Heapiey.” 

Subscribed and sworn to before me this 17th day of April 1959. 


[SEAL] W. M. STAPLETON, 
Notary Public in and for said County and State. 


My commission expires October 9, 1960. 
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AFFIDAVIT OF A. DONALD KADUSHIN 
STATE OF MICHIGAN, 
County of Wayne, ss: 

A. Donald Kadushin, being first duly sworn, deposes and says: 

1. That he an attorney licensed to practice law in the State of Michigan; and 
that he has been so licensed since on or about the 15th day of July 1957. 

2. That on the 27th day of March 1958, he was appointed as counsel for 
Thomas Pearson, a criminal defendant in the U.S. District Court for the Kastern 
District of Michigan, Southern Division; and that said appointment was made 
by District Judge Theodore Levin. 

3. That on the 27th day of March 1958, this deponent did confer with the said 
defendant in the office of the deponent for a period of 30 minutes; and further 
that on the same day and date, this deponent did confer with an associate on 
the Pearson case for a period of 15 minutes. 

4. That on the 28th day of March 1958, this deponent did spend a period of 1 
hour on the said Pearson case, which hour was spent in research, conferences, 
and phone calls. 

5. That on the 3lst day of March 1958, this deponent did spend 15 minutes 
making phone calls on the Pearson case. 

6. That on the 7th and &th days of April 1958, this deponent did spend a 
period of 30 minutes making phone calls on the Pearson case. 

7. That on the 17th day of April 1958, this deponent did spend a period of 
time exceeding 15 minutes making phone calls on the Pearson case. 

8. That on the 18th day of April 1958, this deponent did spend a period of 
time equaling 1 hour in research, conferences, and phone calls regarding the 
Pearson case. 

9. That on the 2ist day of April 1958, this deponent did spend a period of 
15 minutes making phone calis on the Pearson case. 

10. That on the 25th day of April 1958, this deponent did spend a period of 
time equaling 45 minutes making calls and having conferences with associates 
with regard to the Pearson case. 

11. That on the 30th day of April 1958, this deponent did spend a period of 
time equaling 45 minutes which time was spent in researching the law and in 
making phone calls on the Pearson case. 

12. That on the 5th day of May 1958, this deponent did spend a period of 
time equaling 15 minutes which time was spent in the making of phone calls 
on the Pearson case. 

13. That on the 8th day of May 1958, this deponent did spend 11% hours in 
researching the law on the Pearson case. 

14. That on the 9th day of May 1958, this deponent did spend 1 hour and 45 
minutes in Federal court on the Pearson case; that to this deponent’s best 
recollection, this time was spent in the office of U.S. Attorney Donald Welday, 
whereupon the deponent procured copies of the complaint and warrant of 
arrest in the Pearson case, and further discussed the matter to a limited extent 
with the aforementioned U.S. attorney. 

15. That on the 23d day of May 1958, the deponent did spend a period of 
time equaling 15 minutes on phone calls in the Pearson case; and on the same 
day and date did interview the defendant Thomas Pearson in the deponent’s 
office, which interview lasted for 45 minutes; and further did prepare and take 
te the Federal district court an order to subpena witnesses for the trial of the 
said cause, which trial was set for Tuesday, May 27, 1958; and that the 
preparation and issuance of this order took 45 minutes. 

16. This deponent further states that on the 27th day of May 1958, he 
did appear at the U.S. District Court for the Eastern District of Michigan, 
Southern Division, before the Honorable Arthur F. Lederle; and that this 
deponent remained in the court from 9:15 a.m. until 10 a.m. whereupon he was 
told that the trial would be adjourned until the afternoon of May 27, 1958. 

17. On the aforesaid date, viz, May 27, 1958, the deponent from 11:30 to 11:45 
a.m. made phone calls on the aforementioned Pearson case, 

18. That this deponent returned to the Federal court on the afternoon of 
May 27, 1958, at 1:15 p.m., and remained in trial until 4:15 p.m. on that 
afternoon, whereupon court was adjourned. 

19. That this deponent returned to the Federal district court on the 28th 
day of May 1958, at 9:15 a.m. for the continuation of the aforementioned trial. 
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20. That at or about 10:30 a.m., the jury in the aforementioned Pearson trial 
retired to deliberate before reaching a verdict; that at the time this deponent 
was informed by a clerk of the court that he was to remain in the courtroom 
until the jury returned with its verdict; and that pursuant to this direction, 
this deponent remained in the Federal district court until approximately 
4:30 p.m. on that afternoon whereupon the jury verdict was returned. 

21. That on the 29th day of May 1958, this deponent did spend 45 minutes 
in researching the law and in making phone calls on the Pearson case. 

22. That on the 12th day of July 1958, this deponent did receive in the mail, 
an order for sentencing hearing which order directed this deponent to appear 
on July 17th, 1958, at 11 a.m. 

23. That on the 17th day of July 1958, this deponent did appear at the 
Federal District Court for the Eastern District of Michigan, Southern Division, 
in front of the Honorable Arthur F. Lederle at 10:45 a.m. along with Thomas 
Pearson for the pronouncement of sentence; and that this deponent did spend 
a 45-minute period of time in the aforementioned court. 

24. That this affidavit is made on the basis of deponent’s files and records. 

25. Furthermore deponent saith not. 

A. DoNALD KADUSHIN. 


On this 1st day of May 1959, before me personally appeared A. Donald 
Kadushin, who, being first duly sworn, deposed and said that he has read the 
foregoing affidavit by him subscribed and that he knows the contents thereof; 
that the same is true of his own knowledge and belief, except as to those matters 
therein stated to be upon information and belief and to those matters he believes 
them to be true. 

GERTRUDE MEDEN, 
Notary Public, Oakland County, Mich. 
My commission expires March 3, 1963. 


THE STATE OF TEXAS, 
County of Harris: 

Before me, the undersigned authority, personally appeared Jack Treadway 
who deposes and says: 

That I was appointed to represent Anthony P. Kolm by the Honorable Judge 
Allan Hannay sometime during the month of September 1956; Anthony P. Kolm 
was charged with a narcotics violation and informed the court he did not have 
available funds to hire an attorney at which time the court proceeded to appoint 
me as his legal representative, after several consultations with my client, and 
one or more trips to the court for arraignment purposes, the actual trial of this 
case began on October 4, 1956, and lasted until October 25, 1956; at the inset of 
this trial I had been engaged in the general practice of law for approximately 
5 years and 3 months. At that time I was 32 years of age, married and was the 
father of three children. It was necessary, during the period of this trial, to 
devote almost my entire time and efforts in his behalf which had the effect of 
my losing money as well as the probability of some clients. This arrangement 
necessitated my borrowing money to continue the practice of law and I did not 
receive any remuneration whatsoever from my client or the Court 

JACK TREADWAY. 
Subscribed and sworn to before me this 21st day of April, 1959. 
[SEAL] 
JAMES A. CLARK, 
Notary Public in and for Harris County, Tez. 


STATE oF MissourI, 
County of Jackson, 88: 


Martin B. Dickerson states: 

1. He was admitted to practice law in the Supreme Court of Missouri in 1927 
and in the Supreme Court of the United States in 1936. He has been actively 
engaged in the practice of law in Kansas City, Mo., continuously since June 1928. 

2. December 1, 1955, he and Charles B. Blackmar, Esq., also of the Kansas 
City Bar, were appointed by Hon. Charles E. Whittaker, then judge of the Dis- 
trict Court of the United States for the Western District of Missouri, as counsel 
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for Arthur Ross Brown, indicted under section 1201(a), title 18, United States 
Code, commonly known as the Lindbergh law. The offense involved the kidnap 
murder of a widely known matron of the area. 

8. Counsel for the defendant filed a motion, which was sustained, for a judicial 
determination, under section 4244, title 18, United States Code of the mental 
compentency of the defendant. The court subsequently entered its order finding 
the defendant competent. 

4. The defendant thereafter plead guilty to the indictment. 

5. The case proceeded to trial January 23, 1956, for determination of the pen- 
alty, and was fully tried before a jury January 23, 24, and 25, 1956, late on the 
afternoon of which latter day the jury returned a verdict assessing the punish- 
ment at death, whereupon sentence was pronounced and the date of execution 
set for February 24, 1956, and 10 days were allowed to file a motion for new trial. 

6. Counsel conferred with the defendant more than once during the 10 days 
allowed for filing a motion for new trial, finally shortly before the expiration of 
the period, but the defendant instructed that no such motion be filed. ° 

7. The defendant was executed February 24, 1956. 

8. No compensation of any kind was paid to either this affiant or Mr. Blackmar 
for their services in the matter, nor were they reimbursed for the minor and 
incidental items of expense they incurred, principally for communications with 
persons in California, the home State of the defendant, where he had been 
confined for most of his adult life. 

9. The circumstances of the crime, which could be classified in common par- 
lance as a psychopathic sex offense, were particularly violent and revolting, and 
involved publicity on a national scale, and intense local interest and discussion. 
The emotional stain involved in the defense of a capital case was greatly inten- 
sified by these circumstances. That strain would not be assumed willingly by 
anyone, and could not be compensated in money. 

10. The actual time and effort involved on the part of the affiant, even apart 
from the unusual factors mentioned represented a loss to affiant of more than 
$2,500, in his opinion. 

MarTIn B. DickKINson. 

Subscribed and sworn to before me this 20th day of April, 1959. 


GLEN L. WHITAKER, 
Notary Public in and for Said County and State. 


My commission expires August 8, 1959. 





AFFIDAVIT 
State of Missouri, 
County of Jackson, 88: 


William J. Burrell, the undersigned, being duly sworn, upon his oath states 
that he is a practicing attorney in Kansas City, Mo., and a member of the law 
firm of Dietrich, Tyler, Davis, Burrell & Dicus, 1001 Dwight Building, Kansas 
City, Mo.; that he has been a member of the Missouri bar since 1948: that in 
November of 1958 Mr. Roy K. Dietrich of this firm was appointed by Judge 
Albert Reeves of the U.S. District Court for the Western District of Missouri 
to represent Carl Austin Hall who was charged with murder and kidnaping 
of Robert Greenlease: that the undersigned assisted Mr. Dietrich in the handling 
of this case which at a minimum required the services of two attorneys for at 
least 2 full weeks of work; this included several days in preparation, approxi- 
mately a week in court and a substantial amount of time in research; as we were 
appointed by the court and as Mr. Hall was without any funds the firm did not 
receive any fee for this service; the firm advanced $71.29 in expenses, consisting 
of phone calls and traveling expense, which were not reimbursed; attorneys 
in the firm spent approximately 200 hours on this case. 

The undersigned was appointed by Judge Albert Ridge of the U.S. district 
court in Kansas City, Mo., to defend Earl P. Greenwood, an indigent who 
was charged with robbing a post office. There was a substantial controversy 
as to the mental condition of Mr. Greenwood and a hearing in this connection 
was held before Judge Ridge. Serious legal questions were involved and sub- 
stantial briefing was required as well as preparation for the hearing. After 
an adverse ruling in the U.S. district court the undersigned took an appeal 
to the U.S. Court of Appeals for the Eighth Circuit and prepared a brief 
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in this connection. After an adverse ruling by the U.S. Court of Appeals for 
the Eighth Circuit, the undersigned prepared a petition for a writ of certiorari 
and filed same in the Supreme Court of the United States with supporting brief. 
The Supreme Court granted certiorari. Thereafter, the undersigned prepared 
and filed a brief prior to the hearing and appeared and argued the case before 
the Supreme Court in January 1956. The undersigned was not reimbursed for 
any expenses in connection with the handling of this case except for the price 
of a round-trip plane ticket from Kansas City to Washington, D.C. There was 
no out-of-pocket expense for briefs but all traveling expenses except for the 
plane ticket were paid for by the firm. Our time records indicate that the under- 
signed spent 150 hours of time on this case. 





WILLIAM J. BURRELL, 


Subscribed and sworn to before me this 20th day of April 1959. My commission 
expires March 4, 1961. 


[SEAL] Mary ELLEN CostLow, 


Notary Public in and for Said County and State. 


STATE OF MISSOURI, 
County of Jackson, 88: 

I, John F. Ingraham, depose and say that I was appointed, together with 
Thomas Allen, by Judge R. M. Duncan of the U.S. District Court for the Western 
District of Missouri, Western Division, as counsel to represent Lewis Williams, 
Louis C. Hess Jr., and Donald Kilsmuth Hess, indigent defendants. These 
defendants were charged with violation of section 1201, title 18 United States 
Code, i.e. kidnaping. Mr. Allen and I were appointed in late November or early 
December 1956 to defend the above named defendants on said charges set forth 
in two indictments, cases Nos. 19684-19685. 

Approximately 1 week was spent in the preparation of this case for trial, 
said preparation included investigation of the facts and law, consultation with 
the defendants and the filing of motions felt necessary by us in the proper 
defense of the case. We spent approximately 1 week in the trial of the two 
cases in the district court before a jury. Thereafter we filed the usual notices 
and motions for appeal in forma pauperis. 

It is difficult, taking into consideration the time given for preparation for 
trial and the amount of work, both day and night, required for such preparation 
and actual trial, to state in dollars and cents the cost to me of representing 
these defendants. The best estimate that I could give, based upon my time 
and its value involved, is approximately $1,000. In my judgment, the time 
spent and the value thereof as set forth above is a conservative estimate. 

JOHN F,. INGRAHAM. 


Subscribed and sworn to before me this 20th day of April 1959. 


MARIAN C. BRYAN, 


[SEAL] 
Notary Public. 


My commission expires September 29, 1960. 





AFFIDAVIT OF WILLIAM H. BATES PREPARED FOR PRESENTATION BEFORE 
CONGRESSIONAL COMMITTEE 


STATE OF MISSOURI, 
County of Jackson, 88: 

Comes now William H. Bates, of lawful age, having been first duly sworn, and 
states: 

My name is William H. Bates; residence, 415 East 65th Terrace, Kansas City, 
Mo., office address, 1200 Riss Building, 15 West 10th Street, Kansas City, Mo. I 
am a licensed attorney in the State of Missouri and a member of Missouri bar, 
integrated. I am duly licensed and admitted to practice in the U.S. Federal 
District Court, Western District, State of Missouri. I have been in active legal 


practice since approximately July 1, 1952, and have on several occasions been 


appointed by the court to represent indigent defendants with respect to Federal 
charges pending against them. I am a salaried employee, associated with the 
firnry of Lathrop, Righter, Blackwell, Gordon & Parker. Therefore representation 
of these criminal defendants did not mean a direct loss of income to me as such, 
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but was a direct loss to the firm of attorneys with which I am associated. The 
names of defendants, the nature of the charge, the approximate amount of time 
spent and the actual estimated loss is detailed as follows: 

1. Grace Vivian Carbaugh (February 1955), charged with transportation in 
interstate commerce of false checks, involved detailed investigation, handling 
numerous problems incident to charge, including placement of minor child sub- 
sequent to sentence and difficult practical problems. Approximate time spent 
95 hours. Approximate loss to employer $250. 

2. John Emanuel Palacios (case No. 19150), charged with theft of items from 
interstate Commerce, involved several court appearances. Approximate time 
spent 10 hours. Approximate loss to employer $100. 

8. Henry Allen Stewart (November 1955), involved two court appearances 
and checking on various incidental problems. Approximate time spent 6 hours. 
Approximate loss to employer $60. 

4. Gayle Ann Elsel (case No. 19615) (July 1956), charged with theft from 
mails, involved considerable investigation and tracing, for defendant skipped 
pail. There were many incidental. problems connected with this matter. Ap- 
proximate time spent 20 hours. Approximate loss to employer $200. 

5. Earl Robert Robbins (February 1957), white-slavery charge, involved initial 
preparation under theory case would be tried, considerable investigation, numer- 
ous details of incidental problems and several appearances in court. Approxi- 
mate time spent 20 hours. Approximate loss to employer $200. 

6. Perry Henry Halverson (November 1957), Dyer Act charge, involved con- 
siderable correspondence, incidental items, probation matters, and several ap- 
pearances in court. Approximate time spent 15 hours. Approximate loss to 
employer $150. 

7, Gabriel Rouselle (October 1958), charged with theft of U.S. property, in- 
volved several items of correspondence attempting to get probation, several 
interviews, and court appearances. Approximate time spent 10 hours. Approx- 
imate loss to employer $100. 

8. Max E. Burris (case No. 20269), Dyer Act charge, involved interviews and 
appearance at court. Approximate time spent 6 hours. Approximate loss to 
employer $60. 

Affiant further states that there have been other cases assigned, of which he 
is unable to find records in his files concerning names, case numbers, nature of 
charge or dates. 

WILLIAM H. BaAtTEs. 


Subscribed and sworn to before me this 16th day of April 1959. 


[SEAL] DorotHA FRISBY, 
Notary Public in and for said County and State. 


My commission expires May 25, 1959. 


AFFIDAVIT 
COUNTY OF JACKSON, 
State of Missouri, 8s: 

Comes now Rodger J. Walsh and on his oath states: 

1. That he is a member of the bar of the District of Columbia and the State 
of Missouri; he is a member of the American Bar Association, the Missouri 
Bar, Integrated, and the Lawyers Association of Kansas City, Mo. 

2. That he is 34 years old and was admitted to practice in 1950. 

3. That in April 1955 he was appointed by the judge for the U.S. District 
Court for the Western District of Missouri to defend the pauper Shirley Ann 
Maxwell in the case of United States v. Maxwell which has been reported ‘in 
137 Federal Supplement 298 for the trial in district court; the appeal in the 
eighth circuit has been reported jn 235 Federal 2d 930; and the denial of the 
petition for certiorari in the Supreme Court is reported in 352 United States 
943; approximately 90 hours’ time was spent in the preparation, trial, and 
appeal of this case. In addition he traveled to St. Louis, Mov., to argue the 
case at his own expense. 

4. That in May of 1957 he was appointed by the judge for the U.S. District 
Court for the Western District of Missouri to defend the pauper Bernard 
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William Voss in the case of United States v. Voss which has been reported in 
259 Federal 2d 699; approximately 70 hours’ time was spent in the preparation, 
trial, and appeal of this case. 
Ropcer J. WALSH. 
Subscribed and sworn to before me this 17th day of April 1959. 
[SEAL] CHARLOTTE THAYER, 


Notary Public. 
My commission expires October 8, 1961. 


AFFIDAVIT 


I, Daniel F. Featherston, Jr., of the firm of Choate, Hall & Stewart, on oath 
do depose and say that within the last year I have been appointed counsel by 
Judge William T. McCarthy of the Federal District Court of Massachusetts to 
defend three accused individuals in two criminal actions brought by the United 
States of America. I hope that these two experiences may be of some aid in 
presenting the picture of the difficulties encountered by court appointed counsel 
for criminal defendants in the Federal courts, although neither of these two 
cases can perhaps be considered typical. 

The first defendant was Amssul Q. Mattier, and he was indicted for numerous 
counts of forging Government checks which he intercepted from the payees in 
his position as a clerk in the Army post office. U.S. District Court of Mas- 
sachusetts Nos. 58-56—-M and 58-57—-M. The defendant was a 14-year veteran 
of Regular Army service. There was no doubt concerning his guilt. After 
several conferences, he and I determined that the best thing to do was plead 
guilty, which we did. I made a somewhat lengthy plea in litigation and 
Mattier was sentenced to 6 months in Danbury, Conn. He has served that 
time and is now attempting to secure work in the Boston area. He was, natu- 
rally, discharged by the Army because of this offense. 

I was also appointed counsel in three separate cases in which the Government 
had indicted William J. Killilea and John H. Chambers for larceny of liquor 
in interstate commerce, conspiracy to steal liquor from interstate commerce, 
and possession of liquor stolen from interstate commerce. Most of the month 
of December 1958 was spent in trying the conspiracy indictment in which 
Chambers and Killilea were two of five defendants. The other defendants 
were represented by their own counsel. These men originally had their own 
counsel, but after arraignment asked the court to assign counsel, and one of the 
partners in this firm was assigned as counsel by Judge McCarthy. He discovered 
that the two defendants had paid their prior counsel some amount in retainer 
and brought this to the attention of the court. Judge McCarthy then told 
the defendants that they would have to continue to provide their own counsel. 
They returned to this office and I have defended them ever since. The men are 
laborers and do not have the funds necessary to retain legal counsel at the fee 
schedules usually obtaining in the city of Boston in firms of this size. I drew 
the court’s attention to this fact and have since then been their appointed 
counsel, although I have made continued efforts to attempt to get them to pay 
some amount to defray the time which has been required. 

In the last days of December, the trial resulted in a mistrial at about the 
conclusion of the Government’s case. After that time, the Government brought 
in a new indictment for larceny, and I am now on the eve of commencing the 
trial in that case, and the case might be on trial for as much as 2 weeks. I 
have spent hundreds of hours so far in the defense of Killilea and Chambers, 
and the firm stands to lose upward of several thousand dollars in time charges 
before these matters are finally concluded. If I were to go to the court now and 
ask that substitute counsel be appointed, I feel confident that Judge McCarthy 
would probably do so, but I have decided not to take that course, feeling that it 
would not be in the best interests of my clients. I am fully familarized with 
not only their case but all of the Government’s case, and I doubt if any counsel 
appointed now on the eve of trial, no matter how experienced or conscientious, 
could ever be in the same position in which I have been placed by the simple 
fact of defending these men thus far. This decision of mine is, of course, 
concurred in by my seniors here at Choate, Hall & Stewart. The upshot of all 
this is, however, that I myself would be loath soon again voluntarily to 
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assume the potential burden of a defense of a protracted serious criminal 
ease in the Federal courts as a court-appointed and unpaid counsel. I am 
keenly aware of the responsibilities of every member of the bar to insure that 
justice continues to be the byproduct of advocacy, and further, to insure that 
the indigent criminal defendant is provided with the adequate means to construct 
the defense which he has the legal right and moral duty to present. I also feel, 
and this feeling is concurred in by others here, that the large urban law firm 
should, perhaps, bear the brunt of this responsibility. However, my experiences 
in these two recent cases have made us keenly aware of the fact that a point 
is soon reached where unpaid advocacy intrudes upon our equal responsibility 
of serving our other clients. I do not expect to become wealthy as a result 
of services rendered as court-appointed counsel in Federal criminal trials, 
but it is to be expected that the losses incurred by me and my firm in the 
service of professional responsibility should be kept at a minimum. If there 
were some provision by which these losses could be curtailed, I feel confident 
that I would have less reason in the future to perhaps pause before accepting 
another such appointment. 

Although it might be argued that the court must have available to it com- 
petent trial counsel who would not sustain an unsurmountable financial loss by 
accepting the defense of criminal cases in the Federal courts, this points up 
another failing in the present system. If we can accept as a premise the gen- 
erality that trial counsel who could take on a protracted trial as an appointed 
defense lawyer without a financial loss is probably not a particularly competent 
counsel or inexperienced, it can then be seen that this solution carries with it 
the result that prisoners before the bar would be provided with blunted instru- 
ments of defense in that their attorneys would not be of equal ability with those 
serving the United States of America. Some may not consider this disturbing. 
I do. 

DANIEL F. FEATHERSTON, Jr. 


Subscribed and sworn to before me this 23d day of April 1959. 


[SEAL] toSE MARIE NARDELLA, 
Notary Public. 


To Whom It May Concern: 


I am a 1954 law school graduate now practicing in Detroit, Mich. The first 
year following my graduation from law school I clerked for the Honorable 
Edward M. Sharpe, associate justice of the Michigan Supreme Court. In the 
fall of 1955 1 became law clerk to the Honorable Theodore Levin, U.S. judge for 
the eastern district of Michigan. Following my year’s clerkship with Judge 
Levin, | became associated with a Detroit firm engaged primarily in a business 
law practice. However, I did ask Judge Levin before I left him to appoint me 
to defend indigent defendants in order to obtain trial experience. 

Judge Levin appointed me on one case and Judge Ralph Freeman of the eastern 
district of Michigan appointed me on two cases. 

In April 1957, Judge Freeman appointed me to defend one Clement Grady, 
criminal case No. 35963, eastern district of Michigan. Mr, Grady was charged 
with the possession of narcotics. I made a thorough investigation of Grady’s 
background, including visits to his home and neighborhood. I spent 3 full days 
trying his case and am proud to announce that I secured an acquittal. Also, 
time was spent in preliminary motions. In total I estimated that I spent 55 
working hours on the Grady case. I received no compensation for this case as 
I was appointed. 

Immediately following the Grady case I was appointed by Judge Theodore 
Levin to represent one Leroy O. Crenshaw who was indicted for robbery of a 
Federal savings and loan association. I made a thorough investigation of 
Crenshaw’s background. He was not a hardened criminal but had an alcoholic 
background. The robbery occurred when he was in a drunken seizure. I en- 
gaged in a considerable amount of legal research to determine whether alcohol- 
ism could be a proper defense. After many consultations with Crenshaw, I 
decided he had no adequate defense and, therefore, felt it was in his best inter- 
ests to plead him guilty and plead for mercy. Though I did “cope” a pleading, 
I estimate that I spent 15 hours of my time to make sure of this decision because 
I wanted the prisoner to feel that he had been adequately represented. Again 
Iwas not paid. Crenshaw was sentenced to 1 year in prison, and I assume the 
light sentence was the result of my plea to the judge. 
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A sequence to this Crenshaw case follows. He was released from prison and 
subsequently was arrested by the Lincoln Park, Mich., police on suspicion of rob- 
bery. Since I was the only attorney he knew, I was called at my home one Sat- 
urday night from the Wayne County Jail with the request that Crenshaw wanted 
to see me. I complied with the request. Again, I found out he had no money. 
Nevertheless, I attempted to get a writ of habeas corpus and later attended his 
examination. However, at this point I realized quite a bit would be involved 
and it would involve a considerable amount of my time. Crenshaw was now 
being charged with a State offense. The State of Michigan pays attorneys who 
are assigned the defense of indigent prisoners. Therefore, my conscience was 
free when I withdrew from Crenshaw’s case and advised him to ask the court 
to appoint other counsel since I knew other counsel would be paid by the court. 

Judge Freeman in August 1957 appointed me to defend one Robert Lippincott, 
being criminal case No. 36119, eastern district of Michigan. Lippincott was 
charged with violating the so-called Mann Act. His wife was the complaining 
witness. The history of the so-called offense began in Florida, went to Ohio 
and then to Michigan. In order to conduct a proper investigation, I even solic- 
ited the aid of one of my former classmates practicing in Miami, Fla., who, I es- 
timate, spent 15 hours in investigation in Miami without pay. This case in- 
volved much investigation plus a considerable amount of legal research since I 
used a little known procedure to insist that the court appoint a psychiatrist to 
examine the complaining witness for mental competency. Later I made mental 
competency of the witness one of my defenses. In order to convince the judge 
that this was a defense, I wrote an exhaustive trial brief. 

Attached to this statement is a true copy of the order whereby Judge Free- 
man ordered under rule 28 of the “Federal Rules of Criminal Procedure” that 
the examining doctor be paid the sum of $150. The doctor was so paid. The 
trial lasted days. My time records in my office show that I spent 69% hours 
on this matter. I was not paid one cent even though Dr. Hoagland under Fed- 
eral law was able to be paid $150. Lippincott was found guilty, although I 
tried my best. 

I feel that every man I was appointed to represent got more than adequate 
representation. I think my one acquittal indicates this. But I do indicate 
to the committee that in one case a court-appointed doctor was paid though I 
was not. In the Crenshaw case, that is the sequel to it, I was willing to drop 
the defendant and let him go for himself because I knew the State court would 
not pay me but would appoint other counsel and pay that counsel. 

I might point out also that I am very loath to take any more criminal 
assignments without compensation because, though never told point blank, I am 
sure that the six partners who I work for felt that they were paying my salary 
to take care of clients who were paying fees and not be spending approximately 
4 working weeks defending indigent criminals without compensation. For my 
own preservation in my firm and for the security of my family I can no longer 
afford to perform this service of defending indigent prisoners without 
compensation. 

GEorGE T. ROUMELL, Jr. 

Dated April 24, 1959 


STATE OF MICHIGAN, 
County of Wayne, 88: 

On this 24th day of April 1959, before me the subscriber, a notary public in 
and for said county, personally appeared George T. Roumell, Jr., to me personally 
known, who being by me duly sworn, did say that the statements made above by 
said George T. Roumell, Jr., were true to the best of his own knowledge. 


Lucy LAKE, 
Notary Public, Wayne County, Mich. 


My commission expires March 29, 1969. 
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JNITED STATES OF AMBRICA 


In THE Districr Court oF THE UNITED STATES FOR THE EASTERN DISTRICT OF 
MICHIGAN, SOUTHERN DIVISION 


No. 36119 
UNITED STATES OF AMERICA, PLAINTIFF v. JOHN LipPINcoTT, DEFENDANT 
ORDER 


At a session of said court held in the Federal building in the city of Detroit, 
Mich., on the 14th day of January 1958. 

Present: Hon. Ralph M. Freeman, U.S. district judge. 

The above case was tried before this court on October 29, 1957 through 
November 1, 1957, and during said trial on motion made on behalf of the de- 
fendant by its attorney, George T. Roumell, Jr., this court ordered that the 
complaining witness, Mrs. Marylin Lippincott, be examined by a psychiatrist 
at Government expense, and said examination being made by one Dr. Thomas 
V. Hoagland, and said Dr. Hoagland having testified on two separate occasions 
at the request of the court during the time of the trial mentioned above, and 
after due consideration it is hereby 

Ordered, That the clerk of the court is hereby directed to pay to Dr. Thomas 
V. Hoagland, 81 East Kirby, Detroit, Mich., the sum of $150 for his services 
in the above matter and that the said clerk of the court arrange to pay the 
said amount in the same manner in which said amount would be paid in the 
case of an expert witness called on behalf of the Government. 


RALPH M,. FREEMAN, 
U.S. District Judge. 
A true copy: 
FRANK J. DINGELL, 
Clerk. 
By G. WoopRUFF, 
Deputy Clerk. 


AFFIDAVIT 
STATE OF MICHIGAN, 
County of Wayne, 88: 


Robert E. Toohey, of Detroit, Mich., being duly sworn, deposes and says: 

1. That he is an attorney duly licensed and authorized to practice law in the 
State of Michigan, having been so licensed and authorized on January 23, 1957. 

2. That since the date of his admission to practice, he has engaged in the gen- 
eral practice of law, having offices at 1645 Guardian Building, Detroit 26, Mich. 

3. That during the course of his practice, he has accepted six assignments from 
the U.S. District Court for the Eastern District of Michigan, having been ap- 
pointed from time to time by the various judges of that court to represent indi- 
gent defendants charged with violating the laws of the United States of America. 

4. That during the course of such assignments approximately 60 hours were 
spent by him in the discharge of his duty as attorney for the various defendants. 

5. That he recognizes as an attorney and as an officer of the court that he has 
an obligation when called upon to undertake the representation of defendants 
charged with violating the laws of the United States of America who are other- 
wise without means to retain counsel on their behalf. 

6. That wholly apart from such assignments in his own general practice, he 
has a limited number of cases voluntarily accepted by him wherein he knew 
before hand that remuneration would not be received or else the amount to be 
received would be inadequate and therefore disproportionate with regard to 
the services rendered. 
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7. That he expects to serve clients from time to time who are unable to pro- 
vide adequate compensation and in fact gladly does so conceiving it to be an 
obligation owing by him in return for the right and honor to practice law as a 
duly licensed attorney. 

8. That the additional criminal cases assigned to him, however, in fact seri- 
ously reduces his ability, financially, to accept so-called charity cases referred 
to him by church, social service agencies, and organizations of like character. 

9. That recent studies made by the American Bar Association clearly indicate 
the lawyer’s growing inability to maintain the gap between expenses and income, 
and, consequently, in situations such as deponent’s, assignments from Federal 
court in addition to uncompensated services voluntarily undertaken, aggravate 
an existing unhealthy economic condition. 

Further deponent saith not. 

Rospert E. TooHey. 


Subscribed and sworn to before me this 4th day of May 1959. 


SHARON E. HARTLEY, 
Notary Public, Wayne County, Mich. 


My commission expires August 12, 1962. 


AFFIDAVIT OF HENRY BASKIN, ATTORNEY AND COUNSELOR, Detroit, MICH. 


To Whom It May Concern: 


In late January of 1958, the Federal Government issued an indictment charg- 
ing Robert Duncan Hole, a Detroit area homebuilder and land developer, with 
the aiding and abetting of Herald Belch, president of the Lincoln Federal Savings 
& Loan Co., to willfully misapply approximately $2,500,000 from the latter’s 
savings association. The trial of this matter was set to take place on or about 
November 15, 1958, in the Federal District Court for the Eastern District of 
Michigan. In the interim period, Robert Duncan Hole was also indicted on sep- 
arate counts of defrauding the FHA and of substituting collateral from the 
Manufacturers Bank. He was also informed against by the State of Michigan 
for the crime of uttering and publishing. The State trial on the uttering and 
publishing charge was tried in February of 1958 and Robert Duncan Hole was 
convicted and sentenced to a term of 7% to 15 years in the State penitentiary. 
Just prior to the State proceeding, Robert Duncan Hole had pled guilty in the 
Federal court for the eastern district of Michigan to the two indictments of 
defrauding the FHA and substituting collateral. Therefore, after being con- 
victed of the uttering and publishing crime and pleading guilty to the other 
crimes charged, Mr. Hole stood ready to face the charges in the misapplication 
case. This case, with which I became directly involved, consisted of the charge of 
willfully taking and misapplying funds from a Federal savings and loan associa 
tion in Detroit, Mich. It was charged in four counts of that indictment that 
Robert Duncan Hole aided and abetted Herald Belch, the president of the asso- 
ciation, to misapply and misappropriate funds for their own use and benefit. 

Upon the reading of the indictment of Mr. Hole some time in August of 1958, 
he pled poverty and stated he was unable to retain counsel for his defense. In 
the other litigations he had the aid of counsel, counsel of his own choice, and 
counsel that was paid for his efforts. The attorney who represented Mr. Hole in 
the State charge, a very prominent member of our bar, stated at the time of 
reading of the indictment that he would be unable to represent Mr. Hole in the 
coming litigation, Hole being indigent at that time. Therefore, as is the prac- 
tice in Federal courts, the judge stated that he would appoint counsel to repre- 
sent Mr. Hole. 

As a result of this, in early September of 1958, I received a phone call from 
the law clerk to Judge Clifford O’Sullivan asking whether I would consider 
becoming the attorney for Mr. Hole in the misapplication case. Due to my 
knowledge of the building and mortgage business, the clerk considered me to be 
a likely candidate to represent the defendant. Knowing full well at the time that 
attorneys appointed to represent indigent defendants in Federal court did not 
receive any compensation, I discussed the case with the clerk and looked over 
the indictment. Before filing my appearance, however, I talked with the dis- 
trict attorney handling the case and was informed that it was quite possible 
that the Government would accept a plea of guilty to one count of the four-count 
indictment. With this in mind I spoke to Mr. Hole and Mr. Hole was in accord 
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that, if possible, he would plead guilty to one count of the four-count indictment. 
Subsequently I filed my appearance in Mr. Hole’s behalf and after such time 
was informed that the Government would not accept a plea prior to trial but 
would consent to it at a later time. 

As the matter of the case was extremely complicated and involved, I set out 
to gather the facts and salient information shortly after I flled my appearance 
in September of 1958. Knowing full well that the trial would last a minimum 
of 4 weeks, I busied myself in the weeks before the trial in trying to clear up 
and postpone any matters I had relating to my own business and to interviewing 
witnesses and poring over the voluminous notes and circumstances attending 
the coming trial. 

The Government considering my predicament was gracious enough to transfer 
Mr. Hole from Jackson Prison, Jackson, Mich., to the Wayne County jail located 
in Detroit so that I might have freer access to him in the preparation of this 
case. Many long hours were spent with the defendant and with members of his 
family, framing the defense we would take in the matter to be litigated in No- 
vember. Many hours were spent in conference with other attorneys who had 
represented Mr. Hole on previous occasions and many hours were spent inter- 
viewing witnesses who might be needed in our defense. A great deal of time was 
also consumed at the pretrial conference in this matter, which was held in the 
chambers of Judge O’Sullivan’s courtroom with Judge Clifford O’Sullivan 
presiding. 

The trial commenced on the 24th day of November 1958, in the courtroom of 
Judge Clifford O’Sullivan sitting in the District Court for the Eastern District 
of Michigan, Southern Division. The Government was represented by Assistant 
U.S. Attorney Robert E. DeMascio, and Herald Belch, the other defendant, was 
represented by Arthur C. Lumley and Edward Okle. The attorneys representing 
Herald Belch were attorneys of his own choice and were well compensated by 
him for their efforts in the trying of this lawsuit. After the preliminary matters 
to be settled before the court and the impaneling of the jury, we settled down to 
the trying of the case. At the end of the first week of trial, it became obvious to 
all parties concerned that the numerous exhibits and witnesses, which the Gov- 
ernment would present and call would of necessity extend the length of trial well 
beyond the estimated 4-week period. The trial of the case took approximately 
10 weeks with recesses for the Christmas weekend and New Year’s weekend. 
Well over 200 exhibits were marked into evidence with most exhibits consisting 
of several pages of mortgage files, documents, records, mortgage discharges, 
deeds, takeout letters, etc. During the course of the 10 weeks while it was 
necessary for me to remain in attendance at the trial of this case from 9 in the 
morning until approximately 5 in the evening, additional hours were also spent 
in going over the exhibits offered by the Government and in conferring with my 
client. The judge very graciously consented to allowing the defendant and 
myself to use the courtroom on weekends so that we might go over the evidence 
that was being introduced or expected to be introduced. 

We were also granted permission to stay later in the day and we worked on 
many occasions well into the night. While I consider the trying of this lawsuit 
to be quite beneficial to me in terms of courtroom practice and experience and 
while I fully realize it will benefit me greatly in the future, I must also acknowl- 
edge the fact that the trying of this case without any compensation whatsoever, 
for even the most minimum of expenses, took me to the brink of a total financial 
disaster. At the time I had started to try this lawsuit, I was engaged in the 
practice of law for approximately 8 months. Just prior to the commencement 
of this suit, I had opened up my own law office and was in private practice 
without association or partnerships. And, as any lawyer who has gone into 
private practice will attest, the first year or so is the most crucial period in terms 
of building up a clientele. Due to my involvement in the trial and the prolon- 
zation of the trial, I was forced to postpone, refer out, and on some occasions 
refuse work that needed immediate attention. The loss to me of business, which 
I could have done or may have done during the time of the trial is difficult for 
me to measure in terms of dollars and cents. It might suffice to say that at the 
day of this writing I am still attending to matters, which I had incurred or 
postponed during the subject litigation. As the trial moved into the sixth-sev- 
enth week, it became apparent to me that in order to survive and to provide for 
my family I would have to find some means to obtain a source of income. I set 
about during the period of the trial to sell real estate on weekends and on some 
evenings during the week. I questioned all the Federal court officers to see if 
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there was some such way in which I could obtain some compensation if not for 
the actual trying of the case then for expenses I had incurred by way of phone 
calls, both local and long distance, travel expenses to Ann Arbor and to surround- 
ing areas of Detroit to interview witnesses, for expenses for secretarial and trial 
equipment. I was informed, however, that regarding compensation all doors 
were closed. I was not even entitled to witness fees or jury fees for my efforts, 

During the course of the trial, the courtroom was constantly full of spectators 
who had an interest in the facts, which were uncovered at the trial and the 
outcome of the trial. Among the daily spectators were persons assigned by the 
Federal Home Loan Bank Board to observe the proceedings, attorneys and rep- 
resentatives from the various title companies, savings companies, banks, and 
mortgage companies in the Detroit area. All of which had a direct interest in the 
matter we were litigating. Needless to say I had the sympathies of both my client 
and the spectators at the trial who were all surprised to learn that there was to be 
no compensation for my efforts or the like efforts of all other attorneys defend- 
ing indigent clients in Federal courts. In all fairness, I must state by this 
affidavit that I consented to and filed my appearance and represented the 
defendant in this case without any compulsion, duress, promises, rickery, or 
anything of the sort. I entered into this matter entirely voluntarily and of my 
own accord. I make this affidavit merely to present the facts to any parties 
concerned. 

I would like to state, however, that the system for providing attorneys for 
indigent defendants in Federal courts has, as you can see, worked grave hardship 
and injustices on the attorneys who freely consent to give their time and effort. 
In the great majority of the cases, the injustice falls upon the attorney who is 
in private practice and not affiliated or salaried by any law firm. ‘For, it is incon- 
ceivable that any law firm would allow an attorney in its employ to remain on 
its payroll and yet produce no benefits for the firm. It is also inconceivable that 
an established attorney would consent to donate his time and effort to any trial 
of length in the Federal court without compensation, owing to the fact that he 
has a duty to his present clients to give their matters as prompt attention ag 
possible. Therefore, it is evident that the injustices and losses from this system 
fall upon the young attorney or the new attorney who is engaged in private 
practice. Paradoxically, the attorney who can least afford to devote any great 
time or attention to an uncompensated matter. 

HENRY BASKIN. 

Dated April 23, 1959. 


STATE OF MICHIGAN, 
County of Wayne, ss: 


On this 24th day of April 1959, before me the subscriber, a notary public in 
and for said county, personally appeared Henry Baskin to me personally known, 
who being by me duly sworn, did say that the statements made above by said 
Henry Baskin were true to the best of his own knowledge. 


[SEAL] Erne. P. Harris, 
Notary Public, Wayne County, Mich. 
My commission expires May 8, 1959. 


Two GuILty IN THEFT oF $2 MILLION 
MISAPPROPRIATED SAVINGS LOAN FUNDS 


Two Detroit area men were found guilty Friday of misappropriation of 
about $2 million in federally insured savings and loan funds. 

After deliberating for 3% hours, a Federal court jury convicted Harold 
J. Belch, 37, on six counts and R. Duncan Hole, 45, on four counts. 

Belch is the former head of the now defunct Lincoln Federal Savings 
& Loan Association, 17000 Plymouth; Hole is an Ann Arbor real estate man. 

The two were indicted by a Federal grand jury in March 1958. The Govern- 
ment charges that Belch as president of the savings association, lent Hole 
huge sums of money without adequate security. 

The courtroom of Judge Clifford O’Sullivan was cluttered with stacks of 
documents seized by the FBI as evidence against the two men. 

In the course of the long trial, 65 exhibits were accepted in evidence. One 
of them contained over 3,000 separate sheets of bank data. 
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Judge O'Sullivan also had to contend with these developments while the 
trial was in progress: 

The two defense attorneys, Arthur C. Lumley and Henry Baskin, and Assistant 
United States Attorney Robert E. Demascio developed bad cases of flu but 
managed to stay on the job. 

A woman juror had to leave half way through the trial because of the illness 
of her husband. 

The court reporter, Carl Pitt, who “talked” the testimony into a recording 
machine, lost his voice. The court had to bring in a substitute who was not 
familiar with the case. 

Another juror who served for the customary $7 per day, claimed he lost 
more than $1,500 in wages as the trial dragged on. 

Baskin, 25, a recent graduate of Wayne University Law School, was assigned 
by the court back in September to defend Hole. 

Since attorneys assigned to cases in Federal court do not get fees, Baskin 
worked through the entire trial without pay. 

The young attorney, who was admitted to the bar in January 1958, expected 
a 4-week trial when he took the case. 


AFFIDAVIT OF WALLACE D. RILEY, Esq. 


STraTE OF MICHIGAN, 
County of Wayne, 88: 

Wallace D. Riley, Esq., being duly sworn, deposes and says the following: 

He is an attorney at law engaged in active private practice in the city of 
Detroit, county of Wayne, State of Michigan. 

He was admitted to practice before the Supreme Court of Michigan and 
before the Federal District Court for the Eastern District of Michigan in July 
of 1952, and he is on this date a member in good standing of the bar of these 
courts. He has also been admitted to practice before the Supreme Court of 
the United States, the U.S. Court of Military Appeals, and various Federal 
administrative agencies, such as, the Federal Communications Commission, 
the Interstate Commerce Commission, and the like. 

By order of the Honorable Arthur F. Lederle of the U.S. District Court for 
the Eastern District of Michigan, Southern Division, he was assigned as counsel 
to represent defendant Arnold Phillips on September 18, 1956, in criminal 
case No. 35624 (See copy of the court’s order attached hereto). On that 
date, he spent a total of 24% hours at the courthouse and in conference with 
Mr. Robert E. DeMascio, assistant U.S. attorney in charge of the case. The 
indictment of the grand jury, a copy of which is attached hereto, charged 
the defendant with violation of the White Slave Traffic Act (18 U.S.C. 2421 
and 2422). 

On September 19, 1956, assigned counsel, Wallace D. Riley, spent 2%4 hours 
in researching decisions analyzing the necessary elements of the offense with 
which defendant was charged and 2 hours reviewing the factual situation 
with the defendant. 

On September 20, 1956, assigned counsel continued his research disclosing 
applicable defenses to the action based on the defendant’s story and reviewed 
in detail with the defendant the scope of testimony to be given when he took 
the stand in his own defense. Total time this day was 5 hours. 

The defendant was one of three defendants as appears from the indictment, 
the other two being represented by counsel hired by them and flown in from 
West Virginia for the week of the trial. 

On September 21, 1956, trial of the matter was had and assigned counsel, 
Wallace D. Riley, represented defendant for the 1-day trial before the court 
without jury. At the conclusion of testimony and argument, the judge found 
the other two codefendants guilty as charged and took the case under advise- 
ment as to defendant Arnold Phillips. 

On September 24, 1956, assigned counsel made a motion for judgment of ac- 
quittal and argument was heard thereon and presentment of findings of fact 
was received. At the conclusion of argument, the Honorable Arthur F. Lederle, 
chief judge, entered an order of nolle prosequi as to Arnold Phillips in criminal 
action No. 35624, a copy of which is attached hereto, discharging defendant and 
canceling his bond. 
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Wallace D. Riley, as assigned counsel, in the above-described matter, per- 
formed legal services in the preparation and successful defense of defendant 
Arnold Phillips requiring a total of 20 chargeable hours, which at the Detroit 
Bar Association minimum fee schedule would have required a charge of approx- 
imately $360. In addition, assigned counsel incurred out-of-pocket disburse- 
ments of approximately $20. No payment of any kind for fees or reimbursement 
of disbursements was made to or received by assigned counsel from any source 
whatsoever. 
Further deponent saith not. 

WALLACE D, RILey. 


Subscribed and sworn to before me, @ notary public in and for the said county, 
this 5th day of May 1959. 
Marcaret A, O'MEARA, 
Notary Public, Wayne County, Mich. 


My commission expires January 12, 1962. 


U.S. DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN, SOUTHERN DIVISION 
CRIMINAL ACTION 85624 
UNITED STATES OF AMERICA, PLAINTIFF V. ARNOLD PHILLIPS, CODEFENDANT 
ORDER OF NOLLE PROSEQUI AS TO ARNOLD PHILLIPS 


At a session of said court held in the Federal Building, Detroit, Mich., on 
September 24, A.D. 1956. 

Present: Hon. Arthur F. Lederle, chief judge. 

The defendant, Arnold Phillips, having been present in court on September 21, 
1956, with his attorney, Wallace D. Riley, and the office of the U.S. attorney 
having been represented by Robert E. De Mascio, and the defendant, Arnold 
Phillips, having at that time waived trial by jury, and the court having heard 
the proofs and testimony of witnesses and arguments of counsel, and at the 
close of the trial thereof the defendant by his attorney having made a motion for 
judgment of acquittal, and the court having requested counsel to prepare find- 
ings of fact for presentment to the court; and the counsel for the Government 
and the defendant, Arnold Phillips, and his counsel now being before the court 
for the purpose of argument on said motion for judgment of acquittal ; 

At which time counsel for the Attorney General does make a statement on 
the record and in open court requests that this defendant, Arnold Phillips, be 
discharged under an order of nolle prosequi, and the defendant through his 
counsel having consented thereto; and the court having considered the motion 
made on behalf of the U.S. attorney : Now, therefore, 

Orders That the defendant, Arnold Phillips, shall be discharged forthwith 
under an order of nolle prosequi; it is further 

Ordered That his bond be and it hereby is canceled. 

ARTHUR F. LEDERLE, Chief Judge. 


U.S. DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN, SOUTHERN DIVISION 
INDICTMENT NO. 35624 
Violation : Sections 2421 and (2), Title 18, USC (White Slave Traffic Act) 


UniTep STATES OF AMERICA, PLAINTIFF, UV. BERTHA RICHARDSON, ALIAS 
BertTHA WriGHt, ALIAS BERTHA HARRINGTON, RUTH JACKSON, AND ARNOLD 
PHILLIPS, DEFENDANT 


CouNT ONE: 

THE GRAND JURY CHARGES: 

That on or about August 8, 1956, in the Eastern District of Michigan, Southern 
Division, defendants, Ruth Jackson and Arnold Phillips, did knowingly transport 
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in interstate commerce; to wit: by private automobile from Detroit, Mich., 
in the Eastern District of Michigan, to Keystone, W.Va., a girl; to wit: Wanda 
Jean Sanders for the purpose of prostitution, debauchery and other immoral 
purposes; and the said Bertha Richardson, alias Bertha Wright, alias Bertha 
Harrington, did aid and abet, counsel and induce said defendants, Arnold 
Phillips and Ruth Jackson; in violation of section 2421 and (2), title 18, U.S.C. 
This is a true bill. 
— , Foreman. 
FRED W. KAgsS, 
U.S. Attorney. 
RospertT DEMASCIO, 
Assistant U.S. Attorney. 
Trial: September 21, 1956. 
Hearing on motion to dismiss September 24, 1956. Granted. Bond canceled. 


U.S. District CoURT FOR THE EASTERN DISTRICT OF MICHIGAN, 
SOUTHERN DIVISION 


NO. 35624 


UNITED STATES OF AMERICA, PLAINTIFF, v1. BERTHA RICHARDSON, ALIAS BERTHA 
WRIGHT, ALIAS BERTHA HARRINGTON, RuTH JACKSON, AND ARNOLD PHILLIPS, 
DEFENDANTS 

ASSIGNMENT OF COUNSEL 


At a session of said court held in the Federal Building, Detroit, Mich., on 
September 18, 1956, before the Honorable Arthur F. Lederle, U.S. district judge. 

The defendant, Arnold Phillips, having appeared in court without counsel, 
and having been advised by the court of his right to counsel, and having 
requested the assignment of counsel, and it appearing that he is unable to obtain 
counsel ; Now, therefore, be it 

Ordered, That Wallace D. Riley, of the law firm Dykema, Jones & Wheat, 2746 
Penobscot Building, Detroit, Mich., a member of the bar of this court, be and he 
is hereby assigned to represent said defendant in this proceeding. 


ARTHUR F. Leper_ez, District Judge. 


Mr. McAtrrn. I would like to introduce Don Wine of Davenport, 
Iowa, who, since we have decided to come before this committee, has 
had contacts with the Federal judges. 

I would also like to say at this point that the reason we have con- 
tacted and made this effort is that we have felt that there has been 
a great deal of theory in the past. And it also has been called to my 
attention that some of the proponents of free service and doing this 
just as a matter of legal obligation were under the opinion that this 
was just one day or morning in court. We decided, of course, that we 
knew, because most of us have done trial work, but we felt before we 
‘ame here we would make a selective choice of certain areas of the 
country, which we have done, to determine whether or not this real 
need exists, and to bring you actual facts rather than a whole lot of 
theory. 

In keeping with that, Mr. Wine of Davenport, Iowa, has also been 
in touch with all of the Federal district judges and has received an 
overwhelming response, which I would like him very briefly to tell 
you about, and also he has and will present to the committee all of 
the letters of the Federal judges, and we will not belabor the commit- 
tee with going through them, but there are a lot of pertinent obser- 
vations he would like to make. 

Mr. Winer. Gentlemen, we wrote this letter about the middle of 
April and have already received responses from 71 U.S. district 
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judges, of which 61 are contained in this report which I will make 
available to the committee. They represent 29 States, the District of 
Columbia, and the territory of Hawaii. 

Of these 51 expressly endorse the legislation, and there are only 
four dissents. The remainder simply supply case data and express 
no opinion. 

Six expressly oppose the public defender’s act, but favor legislation 
allowing compensation for assigned counsel. I will not burden you 
gentlemen by reading all of them, but I would like to give you some 
excerpts from around the country on the thinking of these various 
district judges and some of the comments they make with respect 
to the legislation, since we did in our letter invite comment on the 
pending legislation—particularly with a desire to find instances 
where they felt that the reimbursement of expense, actual expense, 
and perhaps a modest sum for the attorneys, would have created 
better defense for the indigents standing before their courts. 

Walter E. Hoffman, eastern district of Virginia, states that he 
repeatedly has the problem of expenses incurred by counsel in con- 
nection with out-of-town investigations, all of which is not subject 
to reimbursement. He cites one case of appointed counsel making 
two trips to New York and one to Atlanta to interview witnesses, 
which expenses were not reimbursed. 

Carl Hatch of New Mexico observes that appointment of counsel 
without compensation is a burden to the court and unfair to counsel. 
He believes reasonable compensation should be provided— 


at least to provide sufficient remuneration to prevent financial loss to the at 
torney. I do not believe it should be large enough to make it profitable. 


Judge Watkins, district of Maryland, states: 


I have been greatly heartened by the readiness with which, even leaders of 
the bar, accept appointments; but I do not think that there is any possible ex- 
cuse for a Government, which can appropriate substantial sums for ski jumps, 
failing to make at least modest provision for services of attorneys. 

Mr. Kasem. Hear! Hear! 

Mr. Wine. Judge Hall of the southern district of California is op- 
posed to the public defender action. He believes that the demand on 
the public defender’s office quickly becomes too large. He strongly 
recommends the per diem basis, believing that competent counsel can 
be more easily obts ained if there is some promise of reimbursement 
for services rendered and expenses incurred. 

I might say we had several letters from California, and several of 
the judges have supported the defender. 

Mr. Lane. That takes the sting out of it for the gentleman from 
California. 

Mr. Kasem. It is just that I am against ski jumps. That is all. 

Mr. Wine. Judge Ingraham of the southern district of Texas fa- 
vors the optional system. He states: 


It would probably be just and expedient to allow, from public funds, a modest 
reimbursement for expenses and time, but I do believe that any such reimburse- 
ment should be modest. Fees allowed for representing indigent defenders should 
never be attractive from a standpoint of making money. It is a public service, 
and like jury service, should be compensated but should not be attractive as a 
means of making money 
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In Michigan, Judge Picard states that he holds court in Bay City, 
and many of the defendants come from Saginaw and Flint. He must 
either appoint lawyers from Bay City to handle all cases or appoint 
attorneys from Saginaw or Flint, in which case the attorneys must 
travel 75 to 100 miles round trip to represent their indigents. 

Judge Levet of New York states that the New York Legal Aid So- 
ciety does a good job but is unable to undertake some cases because 
of adverse interests among the defendants when the society has al- 
ready assumed representation of one defendant. This same prob- 
lem has been expressed by the Defender Association of Philadelphia. 

I believe that matter has already been related to this committee in 
other testimony. 

Judge Paul Weick, northern district of Ohio, cites two cases involv- 
ing Communists which took several months in trial. In one case, the 
Cleveland Bar Association raised $30,000 to pay the attorneys as- 
signed to defend the defendants. In the other, the bar associations 
of Cleveland, Akron, and Youngstown raised about $12,500 for the 
same purpose. Favoring the legislation, Judge Weick states: 

It is certainly a gross imposition on a lawyer to assign him to defend an 
indigent person without compensation, taking from 1 to 3 months of his time. 
His usual office overhead expense goes on and he has to earn a living. It, 
therefore, is not right to inflict a substantial financial loss on a lawyer. Nor 
do I think the entire burden of defending the indigent should be on the bar 
associations. It is a public responsibility. 

Mr. Linpsay. You went over New York so fast I did not hear 
mention of letters from Judge Dimock. 

Mr. Wine. I did not receive correspondence from Judge Dimock 
on that. There are several letters from New York judges on the file, 
which you may go over. 

Mr. Kasem. Could I ask you to read the letter from Judge 
Yankwich ¢ 

Mr. Wine. Yes, sir. I have Judge Yankwich’s letter right here. 

We have a letter from William J. Jameson, of Montana, past 
president of the American Bar Association, and he strongly favors 
this legislation and observes, regarding one case: 


Had expense money been available, counsel for the defendant would have 
preferred to make a personal investigation in the area where the crime was 
committed. <A guilty plea was entered, and I could not say that the fact that 
expense money was not available made any substantial difference in this partic- 
ular case. It did, however, impress me with the advisability of legislation 
providing for expense money in such cases. 

Judge Yankwich wrote to us and said: 


As I was a judge of the Superior Court for Los Angeles County before I 
became a US district judge, I am strongly in favor of a public defender system, 
which California pioneered. However, until we can secure such legislation, 


I believe the court should be authorized to compensate indigent lawyers on a 
reasonable basis. 


We took this as an endorsement of the optional type plan. 

Mr. Kasem. I do not take it that way. 

Mr. Wine. He gave us an example. I do not think that is what the 
Congressman hi ad in mind—a young lawyer who spent considerable 


time in representing an indigent in his court. We asked these judges 
for examples. 


46781—59——-11 
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Mr. Kasem. He stated that he was in favor of the public defender 
system but allowing for compensation for attorneys until such time 
as we get a public defender system. 

Mr. Wine. Yes. 

Judge Swinford, in the eastern and western districts of Kentucky, 
writes at great length in support of the legislation. He notes an 
unusual number of indigents in his area, and he appoints counsel in 
approximately 225 cases per year. Many of these cases he feels would 
not justify an allowance of more than $10 per case. In others an 
allowance of $50 would be minimal for the time consumed. He cites 
examples of attorneys serving without compensation, traveling 300 
miles to prosecute appeals at their own expense. Speaking generally, 
Judge Swinford states: 


It should also be recognized that not only are these attorneys taken away 
from their practice during the trial but they expend much time frequently in 
actual preparation. As lawyers all know, there is also a mental strain which 
is a constant companion of a conscientious lawyer appearing in a trial where 
his client may lose his liberty. In addition to this, there are circumstances 
which come up after the trial is concluded which made demands upon him for 
his time and thought. Even after prisoners are committed to the institution, 
they often write to their counsel and seek further advice and effort on his part. 

I repeat that Kentucky lawyers have been most generous and I am sure 
they will continue to be when called upon by the court to serve as its officers 
in representation of the highest tradition of our profession, the rendering of 
service to an unfortunate who is unable to pay. The progress of our times, 
fair play and commonsense demand that this imposition should not be asked 
of the bar any longer. I do not unqualifiedly endorse the idea of creating the 
office of public defender but I heartily approve the plan outlined in your letter 
of making reasonable compensation to appointed counsel in given cases. 


Judge Pray, district court of Montana, has served for 34 years as 
a Federal judge. He strongly favors the legislation and states: 


For many years Congress has neglected to enact necessary legislation to 
provide for the adequate defense of indigent defendants in Federal court, 
although our State legislature did so half a century ago. The proposed bill is 
fair and would afford relief that is badly needed, but judging from past expe- 
rience of many years, we can hardly expect a favorable result. 


I trust that you gentlemen will make it possible to give the judge 
faith in our system. 

Judge Tolin, southern district of California, strongly favors the 
legislation and states that in his district each judge serves a 3-month 
tour on criminal cases once in 2 years. He observed: 


I completed one such quarter on December 31, 1958, and having been through 
it before, have gradually retried all illusions as to the present system having 
the merit which should inhere in all aspects of representation of the indigent. 

The established lawyers are greatly inconvenienced by demands for time, 
particularly as office overhead continues during the time spent in gratuitous 
representation. The less experienced lawyers are very often not adequate to 
the just demands of the case. This leads to delays, changes of counsel and a 
constant fear that some case is not being adequately handled and the judge 
not be aware of it. 


* + * * * ° . 


One of the most serious drawbacks to our present volunteer service is that 
many of those who preliminarily volunteer are quite inexperienced. On an 
arraignment-day when counsel are to be appointed in perhaps a dozen cases, 
it is difficult to assure that the accused will be adequately advised. There is 
imminent and continuing danger that some novice, anxious to aid, will get 
appointed to some matter beyond his capabilities. On the other hand, seasoned 
attorneys (like those I have mentioned) are considerably put upon, and in many 
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instances, if a conviction is obtained by the Government, counsel is afterward 
accused of inadequacy in a motion under section 2255, title 28, U.S.C. This is 
a growing trend. 

Gentlemen, these are just a few excerpts. I will take this 
opportunity 
Mr. Kasem. May I interject at that point that Judge Tolin before 
he was appointed to the Federal bench was the U.S. attorney for the 

southern district of California, 

Mr. Wine. You will find in these letters considerable interest on 
the part of judges throughout the country in this problem. And I 
think you will also find, in running through them, that they generally 
favor the optional feature of the bill. Ma any of them say in the rural 
areas—or we call them rural; the areas where there are not any very 
large cities—the appointment of assigned counsel will be satisfactory. 
And many of them say they can see in larger communities where the 
mublic defender option may be desirable. But we feel, in the junior 
that this bill is a compromise between the two systems. It allows 
the judges to survey the local situation and to answer a great crying 
need throughout our various States and territories. 

Mr. Lane. How many judges have you in Iowa now? Two? 

Mr. Wine. We have two judges, yes, sir. 

Mr. Lanr. Do you have a new one? 

Mr. Wine. No. I do not believe that bill has passed. 

Mr. McAtrprn. Mr. Chairman and members of the committee, we 
certainly appreciate the opportunity you have given us to come here 
and the time you have permitted us to have here today to express the 
views of the American Bar and of the younger lawyers to this com- 
mittee. We are very appreciative of that. 

Mr. Kasem. Mr. Chairman, before you express your gratitude, I 
would like to make a short speech to these gentlemen. 

As you know, all the members of this committee are lawyers. And 
you are not only lawyers, but you are leaders of the legal ‘profession. 
We are lawyers with a special responsibility as legislators. And 
since we all love the law, the one thing that we want, above all things, 
is justice. There are many people who point to many things and say 
that this is what makes this country great, our capitalistic system, 
and soon. In my opinion, what. made this country great is our zeal to 
accomplish justice. And you have given us a great deal of help in 
finding the ways to do it, and it is a great comfort to know that the 
future of the bar is in the hands of such conscientious people. 

Thank you. 

Mr. Lanr. May I say, too, on behalf of the committee that we com- 
pliment you for your appearance here today, all of you coming long 
distances and waiting around for a few days to be heard, and espe- 
cially the fact that you have come here at your own expense to divulge 
to the committee the important testimony you have brought us as a 
result of the research of your committee. I thank you. 

The next witness is Charles E. Ide, Jr., of Toledo, Ohio, represent- 
ing the Ohio State Bar Association. 

Mr. Henperson. Before this gentleman begins, I would like to 
on out that he comes before us with one great recommendation, that 
1e comes from Ohio. But as he testifies 1 am sure it will be realized 
that he has other qualities which will recommend him very highly. 
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STATEMENT OF CHARLES E. IDE, JR., ESQ., TOLEDO, OHIO, 
REPRESENTING THE OHIO STATE BAR ASSOCIATION 


Mr. Ive. May I first thank you gentlemen for the opportunity you 
have given the Ohio State Bar Association by allowing them to be 
represented here, by notifying us of the hearing date, and inviting 
us to appear. We do sincerely appreciate it, and I hope that we have 
something that you can contribute to your consideration of these bills 
that are now before you. 

My remarks insofar as the Ohio State Bar Association are con- 
cerned will be limited essentially to Mr. Celler’s bill, 4185. 

Now, as you recall, in the past, this identical bill has been intro- 
duced in 1955. It was endorsed by the Ohio State Bar Association. 
In the next session of Congress, in 1957, it appeared as bill 108 and 
was again endorsed by the Ohio State Bar Association. It was not 
introduced this year in time to be considered by our most recent council 
of delegates meeting. However, since it is the identical bill to the 
two prior bills, it would be again endorsed by the Ohio State Bar 
Association. 

When it was endorsed by that association, they had two and possibly 
three suggested changes or amendments to make in it. 

First, the question of compensation, of $35, seemed rather small. 
It was their recommendation, without giving a set amount, that this 
compensation on a per diem basis be increased. 

The second factor arises with regard to a district in which there is 
a city of over 500,000 population and therefore a public defender 
could be appointed. In my own district, where there are two divisions, 
Cleveland and the eastern division, there is over 500,000 population. 
Toledo in the western division does not have 500,000 population. 

Now, if we assume that the court decides to appoint a public de- 
fender in Cleveland, which is eligible for one, does that preclude the 
western division or Toledo from getting any of the funds directed to 
that particular district court? 

It is our suggestion that these bills be put on a division rather than 
a district basis. In other words, if Cleveland wishes to have a public 
defender, it may do so, but at the same time Toledo will have avail- 
sble to it the funds for paying individual counsel. 

That would be true all over the country. I give that as a specific 
example, because I am familiar with it. 

In other words, what we consider most important is the divisional 
autonomy rather than district autonomy as far as determining whether 
you have a public defender or whether you have individually ap- 
pointed counsel. 

I might say that in our State we have court-appointed counsel on 
the State level that are provided by statute, and in all felony cases 
indigents are entitled to counsel at time of arraignment. This has 
worked out most successfully. On the municipal level several of our 
larger cities have the public defender system. Cleveland does, and 
Columbus and Cincinnati and Toledo are about to install one and put 
it in on a trial basis. So, consequently, if the bills which are before 
this committee now should pass we would then have complete defense 
for the indigents, regardless of whether it was the very small misde- 
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meanor or whether it was the greatest felony under State statute or 
Federal law. 

Now, before coming here, I discussed these three bills in detail with 
our Federal judge. He went over them in detail and reiterated the 
sume thoughts that have been expressed by the Ohio State Bar Asso- 
ciation endorsing these bills. He felt that there should be divisional 
autonomy. He felt that the amount given as compensation on a per 
diem basis should be increased. 

He said from a personal standpoint he would prefer to have in our 
district individually appointed counsel. He felt that the $5,000 which 
is provided in 4185 would be adequate insofar as our particular divi- 
sion of the northern district of Ohio was concerned. 

I will be glad, gentlemen, to answer any questions you might have, 
if I can. 

Again I thank you for the opportunity of being able to present 
our views here. 

Mr. Lane. Mr. Ide, would you tell me whether or not your State 
bar association considered the matter of expense involved in this bill? 

Mr. Ipr. With regard to compensating counsel for out-of-pocket 
expense ¢ 

Mr. Lane. No; I mean as to the expense of the bill as a whole where 
it provides under the bill—you refer to the Celler bill for salary not to 
exceed $10,000 per year. And you have, I guess, 85 districts, at $10,000 
a year, for a public defender. That is 85 times $10,000. 

Mr. Ip. It goes down quite rapidly. 

Mr. Lane. And then the assistants going with it. You did not 
go into that matter. 

Mr. Ine. If I might read to you the resolution which was approved 
by our council of delegates. This is the identical bill, then toon 
as 108. 

Whereas there is opinion in the Congress that the House Resolution 108 


which provides for the representation of indigent defendants in criminal cases 
in the U.S. district courts ; 

And whereas the Ohio State Bar Association strongly favors and supports 
provisions for that purpose, but reaffirms its belief that the said bill should 
be amended to provide that a public defender may be appointed for one division 
of a district while permitting the appointment of counsel in individual cases 
in another division of the same district, when in the opinion of a district court 
sitting in said divison such course would be more efficient and economical * * * 

And then there is this further provision with regard to the $35. 

Mr. Lane. Thank you, Mr. Ide. Thank you very much. 

Mr. Ipr. Thank you. 

Mr. Lane. The next witness is Attorney William J. Bauer, former 
first assistant State’s attorney of Du Page County, III. 

You may be seated, Attorney Bauer. 


STATEMENT OF WILLIAM J. BAUER, ESQ., ELMHURST, ILL., FORMER 
FIRST ASSISTANT STATE’S ATTORNEY OF DU PAGE COUNTY, ILL. 


Mr. Baver. Thank you, Mr. Chairman. 

Gentlemen, as the chairman just told you, I am the former first 
assistant State’s attorney of Du Page County, Ill. This county is 
immediately west of Cook County, Tll., and is part of the eastern 
district of northern Illinois court and carries within it the city of 
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Chicago— the district does, that is, the Federal district. It has been 
my privilege to practice law in a Federal court. I have had cases 
in that court. But, primarily, I am a prosecutor. For the past 7 
years I have been a prosecutor in Du Page County. 

I can tell you this: that I was in that office as a prosecutor during 
the transition period in Illinois from the no public defender system 
to the optional public defender system to the mandatory public 
defender system. We now have a mandatory public defender system 
in Illinois, based on the population rate. Du Page County’s popu- 
lation is about 350,000. By terms of the statute, we are required to 
have a public defender and have had since about 1954. 

It has been my experience, as a prosecutor, that the caliber of de- 
fense increases consider ably and the caliber of justice Increases con 
siderably with the advent of the public defender system. 

C riminal Jaw, whether we like it or not, as lawye ‘rs, has become, 
and probably has been for a great number of years, an extremely 
specialized thing. This istrue on a State level. 

Believe me, it is even more true in the Federal court system. 
Criminal practice, of course, is entirely statutory. There you have no 
common law, and there is no background a lawyer can rely on. 
When he goes into Federal court, if he does not have the background 
of experience with the trial and error method, he simply is not able 
to cope with the problems he finds there. 

It was the intelligent approac h to the thing, I think, to hire co- 
counsel when I became involved in litigation in cians of criminals, 
and I did. 

I might say in listening to the testimony here today that I want 
to make this observation: When I stand before the bar of justice in 
a State court or in a Federal court, though never having been in 
the Federal court as a prosecutor, I seek the same thing that all of 
you gentlemen seek and that is justice. The fact that 1 am paid by 
the State does not alter my position, and I seek to give the people 
a fair trial, but to make sure that the defendant has a fair trial. 

I have not noticed that the jurors who are paid by the Government 
have gone to any considerable length to lighten the load of the Govern- 
ment in prosecuting criminal cases. I do not think an argument 
predicated on the idea that a man who is paid from the Government 
treasury will therefore be less inclined to be a vigorous defender 
than a man privately paid, paid from private sources, or not paid 
at all. 

For a great number of years in Du Page County we had the system 
of “reach out and point at the nearest attorney,” to defend criminal 
cases. The defendants were represented as adequately as you could 
expect from a man who has to work absolutely for free, without 
funds with which to guide himself, without funds with which to 
investigate. I cannot say that I can think of any outstanding examples 
where the defender was not able to cope with the situation, but 
largely this was because of the cooperation of the State. 

And unfortunately judges—or fortunately—have an impulse to 
leap into a situation and lend whatever efforts they have to help 
the defendant when they know the defendant is laboring under 
such handicaps. 
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I do not intend to take any more of your time, but I do say this: 
What we all seek, as the Congressman just stated, is justice. I do not 
think that justice is served by making the defenders of indigent 
criminals labor under a handicap of no money, no investigation, and 
so on. 

Again let me reiterate: I speak from the point of view of a 
prosecutor. . 

Again I might point out that you are all aware that the caliber of 
the State or the prosecution, the U.S. Government, increases as the 
caliber of the defense increases, by putting in trained public defenders, 
by giving a man a job and letting him devote his entire effort to public 
defender work. You will thereby increase his ability and increase 
the ability of the Government prosecutors. 

Mr, Lane. Thank you, Mr. Bauer. 

Mr. Linpsay. I think you are to be complimented, like these other 
gentlemen who have come from great distances to advise us. _ 

Mr. Kasem. I am overcome with emotion. I cannot rise to the 
occasion. I cannot make a speech. 

Mr. Lane. Thank you, Mr. Bauer. 

Next we have a letter from the Administrative Office of the U.S. 
Courts dated April 9 that will become part of the record. 

(The letter is as follows :) 


ADMINISTRATIVE OFFICE OF THE U.S. Courts, 
Washington D.C., April 9, 1959. 
Hon. EMANUEL CELLER, 
Chairman, 
Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

DeaR Mr. CHAIRMAN: This is in response to your letter dated March 2, 1959, 
requesting the views of the Judicial Conference of the United States on H.R. 
4185 and H.R. 4609, bills providing for a public defender system, including 
statutory authority for appointment of compensated counsel, to represent 
indigent defendants in criminal cases in the district courts of the United States. 

As you know, the Judicial Conference has urged for many years the enactment 
of public defender legislation.. The bill, H.R. 4185, contains the identical pro- 
posal previously approved by the Judicial Conference and reaffirmed as recently 
as March 17, 1959. 

The Judicial Conference believes that a major weakness in the administration 
of justice in Federal courts is the lack of some form of public defender system to 
represent poor persons charged with serious crime, especially those charged with 
capital offenses. Not only is there no provision for such counsel, but there is 
virtually no provision for the reimbursement of ordinary expenses incurred in 
investigating the facts and preparing for trial. The result is that many 
persons—persons genuinely unable to afford an attorney—are indicted and 
prosecuted in capital cases with only minimum voluntary-type representation. 
When compared with the skilled and experienced prosecutors, investigators and 
experts, and expense moneys available to the Government it is apparent that 
the voluntary, uncompensated counsel is representation in form only—barely 
more than window dressing in the majority of cases. 

This defect in the Federal judiciary system exists even though the principle 
that a person accused of crime has a right to be represented by counsel is imbed- 
ded in the fundamental law of the United States. The sixth amendment of the 
Constitution provides: 

“In all criminal prosecutions, the accused shall enjoy the right * * * to have 
the assistance of counsel for his defense.” 

The Supreme Court held, in the leading case of Johnson v. Zerbst (304 U.S. 458, 
462-463), decided in 1938, that the grant to an accused of the right to counsel was 
necessary even to the jurisdiction of the court to try him and that without it any 
judgment rendered against him was void. The Court also commented: 
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“Consistently with the wise policy of the sixth amendment and other parts of 
our fundamental charter, this Court has pointed to the humane policy of the 
modern criminal law which now provides that a defendant, if he be poor, may 
have counsel furnished him by the State * * *.” 

In Tomkins v. Missouri (823 U.S. 485), decided in 1945, the Supreme Court 
held that: 

“[Counsel] must be assigned to the accused if he is unable to employ one and 
is incapable adequately of making his defense.” 

More recently, in Von Moltke vy. Gillies (332 U.S. 708), decided in 1947, the 
Supreme Court stated: 

“The sixth amendment guarantees that an accused, unable to hire a lawyer, 
shall be provided with the assistance of counsel for his defense in all criminal 
prosecutions in the Federal courts.” 

There is now general agreement that the right to counsel, provided in the 
sixth amendment of the Constitntion, includes the right to have suitable, ade- 
quate counsel assigned where the accused, on account of poverty, is unable to 
obtain counsel for himself. 

Rule 44 of the Federal Rules of Criminal Procedure provides for counsel in 
these terms: 

“Rule 44. Assignment of counsel.—If the defendant appears in court without 
counsel, the court shall advise him of his right to counsel and assign counsel to 
represent him at every stage of the proceeding unless he elects to proceed without 
counsel or is able to obtain counsel.” 

Unfortunately, the only method in Federal courts for complying with the con. 
stitutional mandate, and rule 44 of the Criminal Rules, is for the court to assign 
a member of the bar to serve without pay or expenses. No matter how grave 
the charge might be, or the amount of time required in the defense, no provision 
for compensation is made. Counsel cannot even be reimbursed for out-of-pocket 
expenses, which in some instances they have borne in considerable sums in order 
to give the accused every chance for acquittal. These facts apply, it must be 
emphasized, even in cases where the accused is charged with crime calling for 
the death penalty. 

The only exceptions relative to expenses in Federal courts are the following: 

“(1) A defendant, allowed to defend against a criminal charge as a poor per- 
son, is entitled to be furnished with a transcript of the proceedings at the cost 
of the Government (28 U.S.C. 753). 

“(2) Rule 17(b) of the Federal Rules of Criminal Procedure provides that a 
method by which the costs of process for service of subpenas upon witnesses 
whose evidence is material to the defense and their fees shall be paid by the 
Government if the defendants are poor and unable to pay them; and 

*“(3) Rule 15(c) of the Federal Rules of Criminal Procedure provides that 
if a defendant for whom a deposition is to be taken cannot bear the expense 
‘The court may direct that the expenses of travel and subsistence of the defend- 
ant’s attorney for attendance at the examination shall be paid by the 
Government.’ ” 

In a special report a committee of the Judicial Conference of the United 
States, of which Judge Augustus N. Hand was Chairman, had this to say: 

“It is to the honor of the legal profession that members of the bar respond 
cheerfully to the calls of the courts to represent poor and friendless defendants, 
accused sometimes of the most revolting crimes. Yet it is clear that when the 
eases of poor persons needing defense become numerous and occur repeatedly, 
the voluntary and uncompensated services of counsel are not an adequate means 
of providing representation. To call on lawyers constantly for unpaid service 
is unfair to them, and any attempt to do so is almost bound to break down after 
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a time. To distribute such assignments among a large number of attorneys in 
order to reduce the burden upon any one, is to entrust the representation of the 
defendants to attorneys who in many cases are not proficient in criminal trials, 
whatever their general ability, and who for one reason or another cannot be 
depended upon for an adequate defense. Too often under such circumstances 
the representation becomes little more than a form.” 

Public defender systems are in operation in California, Connecticut, Illinois, 
Indiana, and in certain counties or cities of Mlorida, Tennessee, Missouri, Minne- 
sota, Nebraska, Oklahoma, Ohio, and Virginia. All 48 States have provisions 
either for public defenders or for the assignment of counsel for indigent defend- 
ants in capital cases. Thirty-nine of these States provide compensation to the 
eounsel, leaving only nine States that risk this work to be done gratuitously. 
In noncapital cases, 30 States provide for compensating assigned counsel. 

It is obvious that we cannot continue to allow indigent defendants to face 
criminal indictment and prosecution in capital cases with representation by 
unpaid attorneys. It is neither adequate, nor fair, that the task of defending 
persons who are unable to afford counsel when charged with serious crime should 
fall upon a small percentage of the bar, to be performed on a catch-as-catch-can 
basis. 

For these reasons, the Judicial Conference of the United States respectfully 
recommends that early consideration be given to H.R. 4185 and that the bill be 
favorably reported. An estimate of the initial and projected costs to implement 
the legislation if enacted, is attached for the use of your committee. 

As H.R. 4609 is not the identical proposal recommended heretofore by the Con- 
ference it will be referred to the Committee on the Administration of the Criminal 
Law of the Judicial Conference for its study and report. 

Sincerely yours, 


WARREN OLNEY III, Director. 


Mr. Lane. It has with it an estimated cost of operations under 
the public defender bill. The figures are broken down. That will 
become part of the record. 

(The estimate referred to is as follows :) 


Estimated cost of operation under S. 895—Public defenders’ bill 


Ist year . : eae $1, 295, 700 
Each succeeding year i gustan Wipae e . 1, 102, 600 


Summary of estimated cost 


Description | Ist year Each succeed- 
| ing year 

Estimated cost of offices in Washington, D.C., and New York, N.Y_.._.--| $220, 978 | $188, 306 
Estimated cost of offices in 8 large districts ao 545, 208 | 452, 904 
Estimated cost of offices in 10 sublarge districts otal 258, 320 190, 750 
Estimated cost of employing counsel in 35 medium-sized districts ; 175, 000 75, 000 
Estimated cost of employing counse! in 26 submedium districts... ..- | 65, 000 65, 000 
Estimated cost of employing counsel in 10 small districts ; 12, 500 12, 500 
Estimated cost of administration (Admiaistrative Office, U.S, Courts) ...._} 18, 604 | 18, 140 

aa * saltiness ia seshiiaiaaeias | 1, 295, 700 | 1, 102, 600 
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Detail of estimate 





Each 
lst year succeeding 
year 
Estimated unit cost at Washington, D.C., and New York, N.Y. 
Public defender, 1 at $10,000. ‘ ate $10, 000 $10, 000 
Assistant public defender, 4 at $10, 000_ ; 40, 000 40, 000 
Clerk, 1 at $4,040. _......-- eee de 4,040 4, 190 
Clerk, 4 at $3,755 ; Sabi ahd ‘ai 15, 020 15, 620 
Retirement and insurance (agenc y costs) ...--- : 4,720 4,770 
‘Travel expenses ($500 each officer) : 2. 500 2. 500 
Rental of office space (300 square feet X$4=$1,200 per person) 12, 000 12, 000 
Communication services at estimated average of $180 per person plus installa- 
tion of $28 per pereom.................. i 2, 030 1, 800 
NN a an ea ekd hiiaas Sieahineeccntien napciecn ees 3, 422 
Furniture, supplies, and. equipme nt owen 14, 484 1, 000 
Penalty mail and miscellaneous costs. 2, 273 2, 273 
cenet peaecees Siri teeta wirsmaiddet iaapberadinnd 110, 489 04, 153 
Estimated unit cost for each of 8 large districts 
Public defender, 1 at $10,000. aioe : 10, 000 10, 000 
Assistant public defender, 2 at $10,000 : Sie ; 20, 000 2, 000 
Clerk, cee ae rr Salada é ‘ cad shionede : 4, 040 4, 190 
Clerk, 2 at $3,7 ishbentins ; ‘ : 7, 510 7, 810 
Retirement and ee ance (agency costs) - | 2, 830 2, 870 
Travel expenses ($500 each officer) - _. 1, 500 1, 500 
Rental of office space (300 square feet X$4= $1,200 per person) 7, 200 7, 200 
Communication services at estimated average of $180 per person n plus installa- | 
tion of $23 per person._...........- ian inarceain 1, 219 | 1, 080 
Library - ....- . : aialen 3, 422 
Furniture, supplies, and equipment... _.-. ‘ sabe 9, 067 600 
Penalty mail and miscellaneous costs - - ae pies ieee 1, 363 1, 363 
i ieiiniic cients rtte tek eiadian wp ccekadiaoaelse . : he = 68, 151 56, 613 
Estimated unit cost for each of 10 sublarge districts: | 
Public defender, 1 at $10,000... .. <— saith nese 10, 000 10, 000 
Clerk, 1 at $4,040 | 4,040 4,190 
Retirement and insurance (agency costs i v60 970 
Travel expenses : © 500 500 
Rental of office space (300 square feet X#4= $1,200 per pe rson).....- .| 2, 400 2, 400 
Communication services at estimated average of $180 per person plus. insts al- | 
lation of 23 per person ; as 407 360 
Library. | 3, 421 
Furniture, supplies s, and equipment ae | 3, 649 200 
Penalty mail and miscellaneous costs. . -- *2 sel 455 455 
Total... ; 25, 832 19, 075 
Estimated unit cost for counsel in 35 medium-sized districts: Fees and expenses 
at $5,000 limit ai . 175, 000 175, 000 
Estimated unit cost for counsel in 26 submedium districts: Fees and expenses at | 
$2,500 limit “S 65, 000 65, 000 
Estimated unit cost for counsel in 10 small districts: Fees and expenses at $1,250 
limit ai ee ns ; ; : 12, 500 12, 500 
Estimated cost of administration (Administrative Office, U.S. Courts): 
Personnel Division, 1 employee at $4,040 | 4, 040 4, 190 
Division of Procedural Studies and Statistics, 1 emp lovee at $4,040 4, 040 4, 190 
Division of Business Administration, 2 employees at $4,040 8, O80 8, 380 
Retirement and insurance (agency cost) . 1,115 1, 152 
Supplies and equipment... " . 1,419 228 
dca Gnuibdiditndi dd cactmebuseaisassbnngawietenlaabimewie awe CTS 18, 604 18, 140 


Mr. Lane. The communication of the Attorney General of the 
United States which transmitted the proposed legislation to the 
Speaker of the House of Representatives will be made part of the 
record at this point along with the report of the Department of Jus- 
tice on the bill, H.R. 4609, introduced by our colleague, Mr. Udall. 
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(The documents referred to are as follows :) 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D.C., February 2, 1959. 
The SPEAKER, 
House of Representatives, 
Washington, D.C. 

Deak Mk. SPEAKER: For the past several Congresses the Department of Justice 
has proposed legislation to provide for the representation of indigent defendants 
in criminal cases in the district courts of the United States. There is again 
enclosed for your consideration and appropriate reference legislation to assure 
equal justice under the criminal laws for rich and poor alike. 

Under the existing system in the Federal courts, the judges assign counsel 
to represent the indigent on a voluntary basis. Although the bar has responded 
admirably, it is unfair to impose this heavy burden upon the relatively few who 
are familiar with the practice of criminal law. Nor is it fair to the destitute 
defendants to distribute such assignments among a much larger number of at- 
torneys many of whom may have little or no experience in criminal matters. 

If the guarantee of the sixth amendment that an accused shall “have the 
Assistance of Counsel for his defence” is to be meaningful for those who can- 
not afford to retain competent counsel, the community must undertake the re- 
sponsibility of providing and paying for necessary defense counsel just as it 
provides and pays for prosecution staffs. 

The enclosed bill would provide for the appointment of public defenders by 
the district courts. However, it is flexible enough to permit of their appointment 
on a part-time or full-time basis in various areas of the country as the volume 
of work dictates. Futhermore, in districts in which the courts are of the opinion 
that adequate representation of indigent defendants can be provided more eco- 
nomically through the appointment of special counsel in particular cases, they 
may follow such a course. Thus, the measure affords the opportunity of making 
use of the best features of both the public defender and the assigned counsel 
systems, as determined by local circumstances. 

This remedial legislation is long overdue. I urge its prompt, favorable con- 
sideration by the Congress. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this recommendation. 

Sincerely, 
WILLIAM P. Rogers, Attoney General. 





A BILL To provide for the representation of Indigent defendants in criminal cases in the 
district courts of the United States 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That title 18 of the United States 
Code, section 3006, is hereby amended to read as follows: 

“§ 3006. Public defenders; Representation of indigent defendants 

“(a) Each United States district court may appoint a public defender at 
each place where terms of court are held. Whenever a district court is satis- 
fied that the number of cases assigned to a public defender is greater than can 
be conveniently conducted by him, it may appoint one or more assistant public 
defenders. The public defender with the approval of the court may appoint 
necessary clerks as approved by the Director of the Administrative Office of 
the United States Oourts. Public defenders or assistant public defenders 
may be full-time or part-time officers as the volume of work in the judgment of 
the court requires. 

“Whenever a court in which there is a public defender is satisfied that a 
person charged with a felony or misdemeanor, other than a petty offense, as 
defined by section 1 of this title, is unable to employ counsel, it shall assign 
the public defender to act as counsel. Where there are indigent defendants 
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with such conflicting interests that they cannot all be properly represented by 
the same counsel, the court may appoint counsel separate from the publie 
defender for one or more of them and provide for the compensation and reim- 
bursement of expenses of such counsel in the same manner as is provided for 
counsel appointed under subsection (c) of this section. The public defender 
shall act as counsel for each defendant to whom he is assigned at every stage 
of the prosecution, unless after the assignment the court is satified that the 
defendant is able to employ other counsel. Each district court may adopt 
appropriate rules governing the conduct of public defenders subject to general 
regulations on the subject, which may be adopted by the Judicial Conference 
of the United States. 

“(b) Each public defender and assistant public defender shall be paid a 
salary based upon the service to be performed, not exceeding $10,000 per annum, 
to be fixed by the Judicial Conference of the United States. He shall also 
be reimbursed for expenses necessarily incurred by him in the performance of 
his duties when approved by the district court. 

“(ce) If a district court in a district not having a city of more than five 
hundred thousand population considers that the representation of indigent 
defendants in criminal cases can be provided for more economically by the 
appointment of counsel than by the appointment of a public defender, and no 
public defender is appointed ; or 

“If a district court in a district having a city of over five hundred thousand 
population so considers, the judicial council of the circuit approves, and no 
public defender is appointed; the court may appoint counsel for indigent 
defendants in particular cases. Counsel so appointed may be compensated in 
amounts determined by the court upon the conclusion of the service, at a rate 
not in excess of $35 a day for time necessarily and properly expended in 
preparation and trial of the case, and may be reimbursed for expenses rea- 
sonably incurred in the representation and approved by the court. The aggre- 
gate amount expended for compensation and reimbursement of such counsel in 
any district may not exceed $5,000 in any fiscal year. 

“(d) A public defender or counsel appointed by the court who represents an 
indigent defendant in a criminal case in the district court shall also represent 
him in appeal proceedings if either the district court or the court having 
jurisdiction of the appeal considers that there is reasonable ground for appeal 
and so directs. Services of the nature specified in this subsection rendered 
by a public defender are part of his duties and shall be performed without other 
compensation than his salary. Counsel appointed in the particular case may 
be compensated for such services in the measure specified in subsection (c) 
for such counsel and be reimbursed for their expenses. Sums so paid for 
compensation and expenses of services on appeal are included in the maximum 
limit of $5,000 in any fiscal year imposed by subsection (c) in the respective 
districts from which the appeals are taken. 

“(e) There are authorized to be appropriated to the United States courts, out 
of any money in the Treasury not otherwise appropriated, sums necessary to 
carry out the provisions of this section. The salaries and expenses of public 
defenders and assistant public defenders and compensation and expenses of 
attorneys appointed by the courts to represent defendants in particular cases, 
above provided for, shall be paid out of appropriations available therefor under 
the supervision of the Director of the Administrative Office of the United 
States Courts. 
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“(f) The term ‘United States district court’ as used in this section shall 
include the District Court of the Virgin Islands, the District Court of Guam, 
and the district courts of the United States created by chapter 5 of title 28, 
United States Code.” 

Sec. 2. The analysis of chapter 201 of title 18, United States Code, is amended 
by striking out item 5006 and inserting in its place the following item: 

“3006. Public defenders; representation of indigent defendants.” 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 


Washington, D.C., March 25, 1959. 
Hon. EMANUEL CELLER, 


Chairman , Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Deak Mr. CHAIRMAN: This is in response to your request for the views of 
the Department of Justice concerning the bill H.R. 4609, to provide for the 
representation of indigent defendants in criminal cases in the district courts 
of the United States. 

This bill is identical in purpose and similar in text to H.R. 4185, introduced 
at the request of the Department of Justice and likewise pending with the 
House Judiciary Committee. The only substantive difference between the 
two bills is that H.R. 4609 would provide for compensation not to exceed $50 
per day for counsel appointed in particular cases while H.R. 4185 would 
provide for a maximum compensation of $35 per day. 

As the Attorney General stated in his letter to the Speaker on February 2, 
1959, transmitting the text of H.R. 4185 for introduction, legislation to provide 
for the representation of indigent defendants in criminal cases in the courts 
of the United States is long overdue. 

Since the text of H.R. 4185 is substantially identical with legislation which 
was passed by the Senate in the 85th Congress your committee is urged to act 
favorably upon that bill. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


Mr. Lane. Now, I understand there are no further witnesses for 
today, but the committee will consider these bills again on Thursday, 
May 14, in room 3827, at which time the chairman of the Judiciary 
Committee, Mr. Celler, will be a witness, as will Judge Walsh, the 
Assistant Attorney General. 

I thank you all for your appearance here today. I appreciate your 
testimony. And I know that the committee is more than satisfied 
with your help to us in deciding on the merits or demerits of this 
legislation. 

The committee now stands adjourned. 

(Whereupon, at 4:05 p.m., the committee adjourned, to reconvene 
on Thursday, May 14, 1959.) 





REPRESENTATION FOR INDIGENT DEFENDANTS IN 
THE FEDERAL COURTS 


THURSDAY, MAY 14, 1959 


House or REPRESENTATIVES, 
SUBCOMMITTEE No. 2 OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 327, 
House Office Building, Hon. Robert T. Ashmore presiding. 

Present: Messrs. Ashmore, Toll, Kastenmeier, Kasem, Henderson, 
and Lindsay. 

Also present : Messrs. Foley, Lee, Shattuck, and Finger. 

Mr. Asumore. Gentlemen, the committee will please come to order. 
Our chairman, Mr. Lane, is out of the city, and he asked me to presitle 
today. We are back here today for further hearings on the so-called 
public defender bills. We are privileged to have with us today our 
big chief, chairman of the Committee on the Judiciary, something we 
do not often have, and so I hope you will have a lot of questions to put 
to him to let him persuade some of us who do not exactly agree with 
all these bills. Also, we are delighted to have Judge Lawrence E. 
Walsh, Deputy U.S. Attorney General, with us. We have several 
other witnesses listed here, but I do not believe they have shown up 
yet. 

Mr. Suatruck. The other gentleman listed as a witness will file his 
statement with the committee. 

Mr. Asumore. The first witness this morning will be our chairman, 
Mr. Celler. 

Mr. Celler, we are very glad to have you with us. 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK AND CHAIRMAN OF 
THE COMMITTEE ON THE JUDICIARY 


Mr. Cetier. It is very pleasant to dwell with you gentlemen briefly 
this morning and to give you my views on the right to make the pro- 
viding of counsel for indigent defendants a reality in the constitu- 
tional sense. I hope at long last Congress will act on the problem of 
providing adequate legal assistance to indigent defendants in Federal 
courts. The present haphazard system of assigning counsel, usually 
inexperienced and nearly always reluctant, to at least one-fourth of 
the 35,000 persons accused of crime annually by the burgeoning Fed- 
eral investigative agencies, has been too long on the consciences of 
judges, lawyers, and the Congress. 
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A bill that answers all valid objections to a nationwide system of 
public defenders, or reasonable payment to lawyers assigned to de- 
fend really indigent persons, has been introduced by me in the House 
of Representatives. A broadly similar bill has been proposed in the 
Senate jointly by Senator Jacob K. Javitz of New York and Senator 
Estes Kefauver of Tennessee. 

So that the Constitution’s high-sounding words about the right 
to the assistance of counsel for all persons accused of crime do not in 
fact have a hollow ring to the penniless defendants who crowd our 
Federal courts, it is proposed that the larger Federal courts like those 
in New York, Chicago, and Los Angeles, appoint a skilled and experi- 
enced lawyer to be paid from Federal funds an amount. not to exceed 
$10,000 a year. This salary compares with a range of $12,500 to 
$20,000 a year paid the U S. attorneys. Where a full-time public 
defender is not required or would not be economical, the caurt may 
—. counsel on a case-by-case basis and pay them at a rate not to 
exceed $35 for each day spent on preparation and trial. This fee is 
small enough when it is remembered that for each day spent in prepa- 

ration and in court many hours of preliminary investigation, study, 

and interview are required. The bill has other incidental features 
relating to administration of the program and the payment safeguards 
which will assure cautious check by the Judicial Conference, the 
Budget Bureau, and the Appropriations Committees, but it embodies 
chiefly the principle for which we are striving, a recognition of the 
need for a system of justice that really assures a fair trial. 

Now, why do we need such assurances? Are there in fact miscar- 
riages of justice for want of skilled, interested, and reasonably com- 
pensated counsel? What is the experience and opinion of those who 
are intimately familiar with what goes on in Federal courts? Is too 
great a burden placed upon the willing and cooperative lawyers who 
accede to the courts’ requests for assistance? Do prisonwise and 
habitual criminals go largely unwhipped of justice under the present 
system because they know how to maneuver their case before a busy 
judge, plead guilty (cop a plea), and get off with a light sentence? 
Does the present system create such bitterness and ¢ ynicism in those 
convicted that rehabilitation is all but impossible? “Does the whole 
sorry assignment system create disrespect for the courts, rob the 
defendant of any pittance he may have, and breed marginal or down- 
right unethical practices? 

Justice miscarries, of course, if there is any taint of unfairness 
which occurs when the defendant is perfunctorily pleaded guilty or 
every lead that establishes his innocence is not exhausted. As my 
good friend and able U.S. circuit judge, the late Jerome Frank 
has said, the prosecutor is usually supplied with ample funds, and- 
For him Government investigators will scour the world, if necessary, to find a 
missing witness or document that will aid the prosecution. Usually he can 
afford to hire all the experts he needs. In such circumstances, the odds may be 
all against the poor man, unaided by investigators and experts. How can 
we say with a straight face that such a man has a fair trial? The truth is 
that because of poverty he may receive a shockingly unfair trial. 


The famous jurist also declared that a man can be convicted when 
his only crime is that of being poor, and he asks the gnawing question 
whether this is true justice. 
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The plight of the indigent defendant is complicated by the legal 
profession’s current conception of a trial, which Jerome Frank de- 
scribes as a “fight between lawyers according to certain ground rules 
that the trial judge, as a referee, will enforce, with the jury giving 
the decision to the winner.” Judge Learned Hand wrote that “about 
trials, hang a suspicion of trickery and a sense of result depending 
upon cajolery or worse.” Yet the purpose of a trial is relatively sim- 
ple, to produce all the relevant facts and evidence which would enable 
a jury or judge to determine the guilt or innocence of the defendant. 

The American system of justice is, of course, grounded on adversary 
procedures. Out of contending forces and conflicting argument sub- 
stantial justice is somehow expected to emerge—not complete justice 
mind you, but “substantial justice” as the phrase goes in legal jargon. 
This is more apt to occur if each side has full opportunity to present 
all the facts and all the law of the case. Yet even substantial justice, 
to the public as well as to the defendant, cannot result if the defense 
is half hearted and perfunctory. When the impoverishment of the 
accused prevents him from securing competent counsel, witnesses, 
psychiatrists, or other experts where indicated, he must enter this 
fight with his arms virtually pinioned behind him. The adversary 
procedures of American justice work only when the advocates on each 
side present their cases with equal vigor, backed up by fairly equal 
resources. 

It is little wonder that numerous court-appointed attorneys who 
have no funds except their own to run down cases and leads habitually 
elect to forgo this uneven battle. With their income dependent on 
paying clients, more often than not they plead their indigent clients 
guilty. During 1957, 90 percent of the 26,254 persons convicted in 
Federal courts were pleaded guilty. Of course, many lawyers as- 
signed by the court carried out their tasks faithfully. My own expe- 
rience as a young lawyer proved this. 

This 90 percent seems a high figure however you view it. Evem 
taking into account the well-established fact that some emotionally 
disturbed people will plead guilty when they know no more about the 
crime than what they read in the newspapers, and that others may 
plead guilty to protect a loved one from disgrace, it is still high. 
Equally startling is the fact that of those who do plead guilty about 
three-fourths enter this plea without any legal assistance whatsoever. 

In other words, about 18,000 Federal offenders are convicted with 
no one to help them decide whether this is the wisest course or whether 
they are even pleading guilty to the correct charge. They act on jail- 
house chatter and the hope that they will get off with a lighter sentence 
if they don’t run the risk of irritating the judge, inciting the prosecu- 
tion or the press, or bringing up in open court some disquieting facts 
about themselves. And too many of them believe that the kind of 
counsel they are likely to get will do them more harm than good. 

Contrast this with the tactics of a knowledgeable, experienced, and 
well-paid counsel. He will, of vourse, carefully investigate the facts 
before he permits his clients to enter a plea of any kind. Even then 
he will not plead the defendant guilty if he thinks there may be some 
point of law he can later appeal or if he can prolong the trial to the 
point where the judge will commit error. Some shrewd criminal 
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lawyers may try to confuse the jury or get a guilty man off through 
appeal to prejudice or resort to some trick. 

Rich income tax violators, defaulting bankers, and big time rack- 
eteers seldom plead guilty. A few do, “but they have know ledgeable 
attorneys who strike a bargain with the prosecutor as to the crime to 
be eres the counts in the indictment to be dismissed, or the kind 
of sentence to be recommended. But the indigent defendant in the 
ordinary case has no one really willing to put up . vigorous fight for 
him. So he pleads guilty and hopes for the best. That is why 
experienced observers ‘of what goes on in Federal courts are convinced 
that the present system of unpaid assigned counsel, rather than the 
merits of the cases, accounts for so large a percentage of guilty 
pleas. 

And what of the unpopular defendant whose crime is so repugnant 
that whoever defends him can scarcely escape besmirchment? It is 
a courageous lawyer indeed who will accept assignment to defend an 
eee child molester, a rapist, a saboteur, or a subversive, no matter 
how clearly the court announces that the defense law yer has accepted 
the case at the court’s direction. It i is understandable that an attorney 

assigned such a case, possibly on pain of incurring the court’s ill will 

if he does not comply, will be half-hearted in his defense efforts, or 
will persuade the prisoner, where the penalty is less than death, to 
plead guilty. 

I recall the treatment accorded the Ohio law yers who were ap- 
pointed to represent some minor-league Communists in a Smith Act 
case. The Ohio Bar, realizing that it was their duty to defend even 
unpopular causes, went to considerable expense to hire competent 
counsel for the accused persons. But when two of the defendants were 
acquitted, the bar association members were maligned by public 
assertions that they were Communists. This unhappy occurrence 
illustrates that lawyers, who must make a living like the rest of us, 
may be risking their very livelihood when thele court-assigned clients 
represent unsavory elements of the community. Hence, their lack 
of enthusiasm for this type of case and their tendency to plead their 
indigent clients guilty. 

Even where the defendant insists on a plea of not guilty, the per- 
formance of his court-appointed attorney may be quite indifferent. 
On October 7, 1943, Thomas A. Hillman, represented by court-ap 
pointed counsel, was found guilty of the crime of rape and sentenced 
to the Indiana State Prison for life. During the trial, at which he 
pleaded not guilty, the counsel made no argument in his behalf and 
did not even request that the proceedings be taken down by a court 
reporter. The counsel subsequently offered the lame excuse that. he 
was so convinced of his client’s innocence that he felt a conviction 
would be impossible. When the case was appealed to the Indiana 
Supreme Court by another attorney, that court observed: 


The service rendered by the pauper attorney for his client in the instant case 
does not indicate that he was competent to defend one charged with crime. The 
services rendered, if any, were wholly inadequate. Appellant could not have been 
worse off if he had had no attorney at all. The appointment of such an in- 
competent attorney, and his failure to render any actual service to his client, 
falls far short of our constitutional requirement that the defendant has a right 
“to be heard by himself and counsel.” It has the elements of an ex parte trial. 
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An overwhelming body of opinion indicates that the present system 
of assigned counsel in Federal courts is unsatisfactory and sometimes, 
in fact, a mockery. The conference of U.S. senior c ircuit judges has 
said of the present system: 

To call on lawyers constantly for unpaid service is unfair to them, and any 
attempt to do so is almost bound to break down after a time * * * Too often 
under such circumstances the representation becomes little more than a form. 

I understand that at the Judicial Conference meeting of March 1959, 
agreement was reached to support legislation for representation of in- 
digent defendants. 

It is to be remembered also that under this system of assignment, 
indigent defendants, for lack of counsel, are usually blocked from ap- 
pealing their cases, regardless of merit. In one midwestern court only 
one such appeal occurred over a period of 20 years. Yet it is standard 
practice for smart and expensive attorneys to appeal the cases of their 
well-heeled clients. 


If appeals are available to those who can afford to retain lawyers— 


William M. Beaney of Princeton University’s Department of Politics 
observed— 

the opportunity to make an appeal should also be available to indigents with 
meritorious cases. It cannot be seriously suggested that errors are made only 
where defendants have costly, retained counsel, for the reverse would seem to be 
closer to the truth. 

Some kind of system of paid counsel for indigent defendants in 
Federal courts has been recommended repeatedly by every Attorney 
General of the United States over the past 25 years, ‘including Homer 
Ss. C ummings, Frank Murphy, Robert H. Jac son, Francis Biddle, 
Tom C. Clark, J. Howard McGr: ath, James P. McGranery, Herbert 
Brownell, Jr., and William P. Rogers, fnd I understand his very dis- 
tinguished deputy is with us this morning, Judge Walsh, who will 
likewise support legislation of this character. 

Public defenders are no longer a novelty— 

Attorney General Robert H. Jackson reported in 1940. 


The subject has long passed the experimental stage. For some years the office 
of public defenders has been in existence and operation in a number of communi- 
ties and in at least one State it has been in existence in every county. Ob- 
servers and students of the subject generally reach the conclusion that in every 
instance the institution has been beneficial. 


The present Attorney General, Mr. William P. Rogers, has said: 


The Department of Justice and the courts have the responsibility of enforcing 
the law equally, resolutely, and with due regard to the rights accorded our 
people by the Constitution. 

And he suggests a practical benefit which would accrue from the 
public defender system— 
by providing better representation for indigent defendants we may measurably 
reduce the burden on our courts, not only on trial and appeal, but in the habeas 
corpus proceedings that sometimes follow. 

The American Bar Association and many local and State bar 
associations have pleaded for some relief from the system of unpaid 
assigned counsel. The Commission on Legal Aid of the District of 
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Columbia Bar Association commented in 1958 upon their observation 
of this method in the local municipal court : 

The possibilities of abuse in this system are so evident as to need no elabo- 
ration. It is, in the worst view, an invitation to prey upon the poor. In the 
best, it is not conducive to well prepared and vigorous representation of the 
accused. Itis unfair to the court, to counsel, and to client alike. 

The Los Angeles Bar Association has passed a resolution that the 
representation guaranteed by our Constitution should properly be a 
cost of the administration of justice rather than of the individual 
lawyer or lawyers appointed to represent indigent defendants, and 
the San Francisco Bar Association, in making a similar represen- 
tation to the Congress, asserted that the present system has worked 
“great hardship on a limited number of attorneys.” 

The strange anomaly that the Federal courts’ jurisdiction to try 
the thousands of indigent defendants hinges upon the availability 
of free counsel has been pointed out by Paul W. Williams, former 
U.S. attorney for the southern district of New York. He urges that 
“this jurisdictional requirement should not be satisfied on any hit- 
or-miss basis, but by some Federal and State recognition of the 
problem.” 

I call on Mr. James V. Bennett, the Director of Federal Prisons, 
with his 30 years of experience with convicted offenders, to attest 
that inadequate or perfunctory defense immeasurably handicaps 
the rehabilitation of the prisoner and his restoration to society as a 


law-abiding, self-respecting citizen. In 1952 he wrote: 


My strongest reason for advocating the public defender is because I believe 
that he can be of untold value in shaping the attitudes of the prisoner. The 
correctional process cannot begin to operate until somehow the bitterness and 
antagonisms which are more often than not engendered by the legal process 
are overcome. Men approach the ordeal of a battle in the criminal court, 
stirred and bewildered by a deep and undefinable fear, and despite outward 
appearances, they go through it in a chaos of torment. It is in this hour of 
a man’s greatest weakness, his greatest fear, and greatest need for honest 
guidance and counsel that the law submits him to a legal duel and to vilifica- 
tion of himself which might well appall the strongest mind. It is small 
wonder then that frequently the prisoner leaves the courtroom with his heart 
pouring forth hate and venom. Since rehabilitation to be true and lasting 
must come from within, nothing can be done with him until he has been purged 
of this rancor. 


On second thought, I have decided to pass over for the present how 
the system of assigned counsel creates disrepect for the law and breeds 
untoward practices. It is perhaps best not to reflect on my own pro- 
fession for a situation which can be traced basically to niggardliness, 
adherence to lofty traditions not in keeping with realities of today. 
It is preferable, I think, to pass quickly over this point by affirming 
the sae vantages of the public defender system. These have been stated 
by no less a person than Chief Justice Earl Warren, who observed 
that he had— 
had the very satisfying experience as district attorney of working for 10 years 
with the public defender. His office eliminated much of the sordidness that 
prevailed around the police courts, and because of his fairmindedness and 
public-spirited attitude, it was possible to do many things for the rehabilitation 
of prisoners that could not otherwise have been done. 


Yet there have been some objections to the public defender office. 
Some say it would be costly. But the State of Connecticut, which 
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has adopted the system, spends only 2 cents a year per capita on all 
costs involved in operating it. Former U.S. Senator John A. 
Danaher, now circuit judge of the U.S. Court of Appeals for the 
District of Columbia, told the House of Representatives that— 

the cost is so negligible, it does seem niggardly indeed that the Federal 
Government should lag in this particular. 

The tiny costs of the system provided by the proposed bill would be 
more than offset by the real savings it would bring about. No expe- 
rienced prosecuting attorney would deny that a tr ial is unduly drawn 
out when the accused must conduct his own defense or when he must 
be defended by an incompetent or tyro attorney. A trial of this kind 
is an extended, halting, and painful ordeal for all concerned. More 
significant to the taxpayer, its proceedings are highly expensive. But 
when the trial period can be reduced by even 1 day by virtue of an able 
and well-pre pared attorney for the defense as well as for the prose- 
cution, the $35 which may have been paid the indigent defendant’s 
counsel has actually been reimbursed to the Government many times 
over. 

It should also be recalled that the United States paid the tremendous 
costs of defending the greatest criminals in history, men whose acts 
horrified the entire world and more specifically led to the deaths of 
hundreds of thousands of Americans—the German war criminals. 
For their defense and to assure them a fair trial our Government 
spared no expense. It would seem that for our own indigent citizens 
accused of crime we could afford to spend the small sum it would cost 
to provide competent defense counsel. 

Other persons say the public defender system sounds socialistic 
to them. Herbert Brownell, Jr., while Attorney General of the 
United States, responded aptly: 

* * * it seems to me almost amusing that a bill that provides payment for 
individual lawyers for work heretofore and presently done by them for nothing 
should be labeled socialistic. To be paid for one’s work or services sounds mnch 
more like capitalism to me than socialism * * * it is no more socialism than 
a city hospital or a police department or a fire department, in my opinion. 

This from the prosecution side of the fence. 

Certainly the vice president and general counsel of the Ford Motor 
Co. is no Socialist and yet he has pointed out that a system for pro- 
viding counsel to accused persons who are unable to pay legal fees 
is not chari ity but a means of insuring that all citizens will have access 
to legal process, a basic ingredient of justice. 

It is time to admit that the present system does not work and time 
to adopt a fairer, more workable means of assuring that all our citizens 
receive “equal justice under law.” The Eisenhower administration 
has already gone on record of the public defender. 

The sixth amendment reads: 

In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial by an impartial jury * * *. 

If the guarantee of this amendment is to be meaningful for those 
who cannot afford competent counsel, the community must undertake 
the responsibility of providing and paying for necessary defense 
counsel just as it provides and pays for prosecution staffs. 











178 REPRESENTATION FOR INDIGENT DEFENDANTS 


We have equipped our prosecuting attorneys with formidable and 
efficient machinery. We should be able to furnish the destitute accused 
a measure of assistance which will assure him a fair break. 

The following States have adopted in criminal cases a public 
defender system in some form: California, Connecticut, Florida, Ili- 
nois, Indiana, Massachusetts, Minnesota, Missouri, Nebraska, New 
York, Ohio, Oklahoma, Pennsylvania Rhode Island, Tennessee, and 
Virginia. Puerto Rico and the Can: al Zone have done likewise. As 
I said, those States have adopted a public defender system in some 
form, and I hope that the Federal Government will follow the lead 
of those progressive States. 

Now, there are some amendments that well might be added to the 
bill. I am going to have Mr. Bill Foley work ‘them out with Mr. 
Shattuck. Ineed not take the time of the committee to go over them 
now. There are also some changes in language which I think are 
necessary, and I came to that conclusion as I[ reread the bill. 

With that, Mr. Chairman, I want to thank you for your most 
respectful consideration, and I do hope that some action will be 
taken on this so that we can get this thing started and have it debated 
thoroughly and get all the wrinkles smoothed out of it, that we can 
get some final action on it. 

Mr. AsHmore. We certainly appreciate your presence, this morn- 
ing, Mr. Chairman, and I think you have made a wonderful state 
ment. You have almost convinced me. I am for some type of public 
defense system myself. I wanted to ask you a question particularly 
about that point. You mentioned the fact that 15 States and Puerto 
Rico and the Canal Zone do have some system of public defender in 
those areas, but do not a number of those States operate under the 
system of the assignment of attorneys who are paid by the State 
governments ¢ 

Mr. Cetier. That is correct. 

Mr. Asumore. As to the distinction between them, as to the two 
types I cannot decide which is best. 

Mr. Cretier. I have had some experience with assigned counsel be- 
cause I have been assigned as counsel myself in the U.S. district court 
of Brooklyn. I was a youngster then, just practically out of law 
school. I accepted a lot of assignments so I could get experience, 
but when I reflect now on the type of service I rendered those poor, 
indigent clients I shudder a bit. If I may be permitted to tell a story 
I would like todo so. Off the record. 

( Discussion off the’record. ) 

Mr. Asumore. On the record. 

I think that one of the two systems should be adopted, either the 
assignment method with pay or the public defender system. I am 
inclined to think that the method of assignment by the court with a 
fee is better than the public defender system. 

Mr. Ceurr. If you are going to have assigned counsel I do not see 
why you cannot go the whole length and have a public defender. 

Mr. Kasem. Mr. Chairman, may | ask a question of the distin- 
guished witness ¢ 

Mr. Asumore. Surely, Mr. Kasem. 
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Mr. Kasem. In view of the fact that this is a piece of legislation 
that has long been sought by very responsible legal bodies, and it ap- 
pears that our prospects of getting one are better than they have been 
in the past of gettin yr one in some form, now the question arises as to 
the form that it shall take, as to whether or not it shall be an official 

ublic defender whose full time task it is to attend to the defense of 
indigents or the assigned system. It might be well worth the while 
of this committee and the expense that would be involved to the Gov- 
ernment for us to go and actually study the systems that are at work 
in some of the various States at first hand, and I would like very much 
to hear your Opinion, both as a witness on behalf of this legislation 
and in your distinguished position as the chairman of the full Com- 
mittee on the Judiciary. 

Mr. Cetier. You mean my opinion as to whether it would be advis- 
able for a subcommittee of this committee to go to the various States 
to see how the respective systems work ¢ 

Mr. Kasem. At least to one or two States like New York or Cali- 
fornia. I suggest California because we have both systems in effect 
there on a county basis. In the metropolitan areas such as San Fran- 
cisco and Los Angeles and I am sure in San Diego, and maybe in Sac- 
ramento, we have public defender offices. 

In the other counties where it is felt that the volume of business 
does not justify the establishment of a permanent office, although 
the trend in those counties is toward establishing a regular public 
defender, they use assigned counsel on the compensation system, 
and it is a wonderful laboratory for us to observe how these two 
systems work in a State that is trying very hard to make both of them 
work. 

Mr. Ceuxer. I certainly would have no objection to that, except 
I want to make this observation: I have to be sort of a treasurer of 
the nae Committee. We are assigned a certain amount of 
money. I do not know what the cost of that would be. 

May I ask you this question: We have the distinguished Represent- 
ative from New York, and he could probably tell you his e xperience 
in New York. You are a distinguished Represent: itive from Califor- 
nia and you know mheh is happening out there. We have the distin- 
guished chairman from his State, and we have the gentleman from 
Pennsylvania, and there are other men here, and they could probably 
tell us what is happening in their various States because they know 
what is happening in those States as the -y have been practicing lawyers. 
However, if the committee feels that they would like to go to these 
States, I certainly would be glad to sign the vouchers for you to pay 
your expenses, keeping in mind that we have limited amounts of 
money for our overall purposes. 

Mr. Kasem. I realize that, and I would not press the point if I did 
not feel as strongly as I do about it. I have had this experience for 
a long time, and eloquent as I am and able as I am as a trial 
attorney—— 

Mr. Cetier. Eloquent as you are—period. 

Mr. Kasem. I cannot convey with proper force and effect what 
I think actual dn ation of the system as I have seen it in operation 
would convey to the members of the committee. 
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Mr. Ce.ier. If the committee feels inclined to do that, I would 
certainly offer them every cooperation. 

Mr. Asumore. Thank you very much, Mr. Chairman. 

Mr. Toit. May I ask one question of Mr. Celler? 

Mr. Asumore. Yes, Mr. Toll. 

Mr. Tou. In the city of Philadelphia where there is a voluntary 
defender system which is supported by the community fund, would 
your bill reduce the jurisdiction of the voluntary defender system ? 

Mr. Cetier. Is that like our Legal Aid Society in New York, just 
on the civil side? 

Mr. Toti. No; ours specializes in criminal cases, in our State and 
Federal courts. 

Would your bill reduce the jurisdiction of this association so that 
in the eastern district of Pennsylvania they would require a public 
defender or would your bill be amended so that the funds which you 
would otherwise be applying to a public defender would be turned 
over to the association ? 

Mr. Cexrer. No; it is purely discretionary. The judge of the 
U.S. district court may appoint. It does not sa¥ he shall appoint; 
it is discretionary. If that system which you ‘speak of works in 
Pennsylvania, then there may not be the necessity of establishing 
a public defender system. 

Mr. Tou. But we could use that $10,000 to take care of our deficit. 
If the court in its discretion gives $10,000 for a public defender system, 
why should not the eastern district of Pennsylvania get that same sum 
to subsidize or take care of the deficit ? 

Mr. Ceier. If the court feels that you should not have a public 
defender there and he says this private organization should continue, 
and the court will not permit a public de fender, then you still have 
your private organization working. 

Mr. Tout. Yes. 

Mr. Cetier. But, in any event, it is discretionary with the court. 

Mr. Torx. But I am concerned with the principle of the assignment 
of funds. Should the assignment of funds provided for this purpose 
be limited only to those areas where a public defender is provided or 
should it apply to all cases whether a public defender is established in 
an area or not, where a public defender is not available, and where 
counsel are assigned ? 

Mr. Cetxer. You see, we have public defenders provided for in the 
large population areas in this bill, and in other areas, depending on 
the number of people in those areas, there is the method of assignment 
of counsel. 

Mr. Toit. Would you oppose a suggestion or even a possible amend- 
ment—would you oppose the suggestion or even a possible amendment 
which would involve payment to the voluntary organization that fur- 
nishes such service, payment in such amounts as other districts in 
comparable areas receive ¢ 

Mr. Cexxier. I think you would be arming yourself with a sea of 
trouble if you permit an amendment that would allow public money 
to flow from the Federal Treasury to the coffers of a private 
organization. 

Mr. Toti. Even though it is for the same purpose ? 

Mr. Cetter. Yes; I think so. 
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Mr. Linpsay. Mr. Chairman. 

Mr. AsHmore. Mr. Lindsay has some questions. 

Mr. Linpsay. Mr. Celler, somewhat along the same lines as Mr. 
Toll’s question, would you not agree, sir, that in theory a cardinal 
aspect of this whole area of public defense, the furnishing of defense 
to the indigent accused, is partially, at le rast, a community responsi- 
bility and should be kept that way ¢ 

Mr. Ceuier. I think so. 

Mr. Linpsay. Now, that is a cardinal principle of the book that I 
see Mr. Foley has in his hands, “Equal Justice for the Accused,” 
which was published by the Bar Association of the ( City of New York, 
which strongly urges that in a Federal public defense system com- 
munity responsibility be encouraged and perpetuated. 

Mr. Ce.ier. There is one exception that I would make to that. You 
have here that which refers to Federal jurisdiction. You have got to 
make a distinction between the Federal courts and the State courts. I 
would modify my answer by saying that when it comes to State stat- 
utes or municipal statutes, and infractions against the criminal side of 
those statutes, that might be the responsibility of the local communi- 
ties, but here you have laws that have been provided by Congress. 
Those laws appertain to the entire Nation and therefore there would 
be, to my mind, a national responsibility as well as a local 
responsibility. 

Mr. Linpsay. That is granted ; but, now, do you see anything wrong 
in having a system which is a combined method, that is to say, such 
as in New York where we have the oldest Legal Aid Society in the 
country. It has three people employed full time in the Federal court- 
house for the southern district of New York on indigent cases. Is 
there anything in theory that you would find objectionable in, at least, 
making available some of the compensation that is provided in this 
bill to those persons who would turn it over to their Legal Aid Society, 
assuming they are full-time salaried employees of the Legal Aid Soci- 
ety? I might add to that that we have been advised that the Tres asury 
Department has already ruled in one case that such compensation is 
not taxable to the attorney who is an employee of the Legal Aid Soci- 
ety if he turns it over to the organization. 

Mr. Cetier. Would you imply by your question that the Legal Aid 
Society would expand its jur isdiction to cover criminal cases ? 

Mr. Linpsay. They do now cover criminal cases. 

Mr. Cevuer. Not generally, do they ? 

Mr. Linpsay. Why, certainly they do. It has been demonstrated 
beyond doubt. that their chief problem is finance. They cannot get 
the money to carry on as well as they should. As I read your bill, 
my only problem with it is this: In New York, for example, if a public 
defender were appointed it would be impossible for a district judge 
ever to appoint a competent criminal lawyer on the staff of the Legal 
Aid Society. 

Mr. Cetier. That is correct, and my answer would be similar to the 
one that I gave to Mr. Toll. I do not know what, from a practical 
standpoint, would flow from a change like that. Theoretically, I 
would not see any objection to it, but how would other States do and 
how would other communities feel about this thing if Federal moneys 
were turned over to a private organization like that? 
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I do not know what the practicalities would be and, therefore, it is 
like a blind man looking for a black hat ina dark room. Iam a little 
dubious about it. 

Mr. Linpsay. Bear in mind that we had before the subcommittee 
one of the most distinguished experts of the country on the subject of 
legal aid nationwide, Mr. Orison Marden, who is also a practicing 
attorney in New York. He testified before this committee that he 
felt, and very strongly, that the principle enunciated in the volume, 
“Equal Justice for the Accused,” is most important: that there be a 
gearing in and blending of the two systems, and the only way to do it 
is to at least make available case- -by-case compensation to employ ees 
of the Legal Aid Society, which is less than the Javits bill provides. 
Are you familiar with that bill, Mr. Celler? 

Mr. Critter. No. How would you apportion the money? How 
much would each Legal Aid Soc iety get? Would New York get more 
than a similar organization in New Jersey or some organization in 
South Carolina or would it depend upon the population of the States ! 

As I have used the phrase before, I think you would be arming your- 
selves with a sea of trouble here, How are you going to apportion the 
money? This bill provides one public defender and such assistants 
as may be necessary. ‘Turning the money over to a Legal Aid Society 
does not indicate how much shall be turned over. Will some of the 
money be used for paying the rent of the Legal Aid Society, and will 
some of the money be used for advertising of the Legal Aid Society, 
or will some of the money be used to pay the salaries of some of the 
solicitors for the Legal Aid Society? A jot of problems will be raised. 

Mr. Lanpsay. Let me ask you this question, then: In paragraph C, 
page 3, it provides that in a city not having a population of more than 
500,000 the district court may, in lieu of appointing a public defender, 
appoint counsel on a case-by-case basis. Would you see any objection 
in that case to the appointment of a lawyer who is on the staff of the 
Legal Aid Society, a salaried employee and an expert on criminal 
defense ? 


Mr. Cetuer. I am very proud of the Legal Aid Society. They do 


a remarkable job in New York. I do not know what organizations 
there are in other jurisdictions. Astoa direct answer to your question 
about the appointment of assigned counsel in areas having a certain 
amount of population, there, again, it is direct. The court appoints 
one counsel in a case, and he gets $35 a day, I think it is. 

Mr. Suatruck. Yes, sir; that is correct, sir. It is $35 a day. 

Mr. Cetier. Then in another case he appoints another counsel. In 
those communities the idea would be that there may not be too much 

need for the assignment of counsel, and it is feasible that the judge 
could pick out the lawyers from a roster appointed by the Legal Aid 
Society. If I were sitting as a judge, I would be very happy to get the 
advice and counsel of the Legal Aid Society as to what lawyers would 
be selected, and they might conceivably and very effectively submit to 
the judge a roster of lawyers. 

Mr. Linpsay. But here you have in the Federal courts of New York 
maintained, not with public money, but with private money—sub- 
scriptions and contributions—highly skilled attorneys who are there 
to defend the indigent accused. 
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Mr. Cretier. That is because the system we have there does not work 
well. 

Mr. Linpsay. Well, now, granted that it is not sufficient, and that 
we need additional support, I do not understand why it is necessary 
to have a division whereby the existing system is cut off from any 
benefits under this proposed statutory arrangement. It seems to 
me that it will be a stronger system if you blend the two together. 

Mr. Toru. Could I ask a question ? 

Mr. Linpsay. Yes, Mr. Toll. 

Mr. Tou. The purpose is identical. The purpose is identical. The 
purpose is to provide defense, not to provide a public defender but to 
defend the indigent. The real purpose is similar. Why could not a 
fund be submitted to the charitable organization which is now so effee- 
tive in doing the job? 

Mr. Cerier. This question is flung at me without giving me an 
opportunity to really study it. If it can be worked out that way 
val and good. We want to do that which is for the best interest of 
everybody concerned. 

Mr. Kasem. These organizations exist only for the purpose of 
providing representation for indigent defendants. If the need for 
that representation is gone, why make an effort to preserve these 
organizations? Is there not other work for them to do if they want 
to continue to exist as organizations? 

Mr. Toii. Do you mean that you would remove the present activity 
because you are going to establish a new staff? 

Mr. Kasem. Well, when the indigent defendants are receiving 
adequate defense, the purpose of these organizations is gone, is it not? 

Mr. Linpsay. Let us get back to the basic question which we have 
before us. 

Mr. Tou. He just said they must continue. The need for them is 
not gone. There is a continuing need. 

Mr. Kasem. All we can do is provide for the defense of indigent 
defendants in the Federal courts. We cannot provide for the defense 
of indigent defendants everywhere. At least, I am not entertaining 
that idea, in other cases. 

Our responsibility is to see that indigents tried in Federal courts 
on Federal charges, who seek from the people the guaranteed rights of 
the Constitution: the right of counsel and a fair trial, be adequately 
represented. 

Now, it just so happens that because Congress has not done this 
over the long haul, that private organizations in a very few instances 
in the United States, namely, in Philadelphia, New York, and in some 
of the other metropolitan centers, have put up a system that ap- 
proaches being adequate. I think there is hardly any system that 
could be claimed to be completely adequate. Most all communities 
have made some effort in accordance with their ability and in accord- 
ance with what their legal profession has been able to undertake. In 
the main my observation has been that the legal profession has taken 
great pains to provide adequate defense for indigents, but it has been 
very inadequate. 

Now, in order to do what needs to be done in those cases are we 
going to get so thoroughly concerned and really professional because 
there happens to be in two or three metropolitan centers in the country 
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voluntary organizations that are doing somewhere near a satisfactory 
job, so that we are going to shape this bill so as to preserve these two 
or three organizations or so as not to encroach on their domain when 
while we are sitting right here in this chamber at this moment there 
are Federal courts all over the United States where the judge is pro- 
viding counsel for indigent defendants? 

Mr. Linpsay. That misses the piont; that begs the question. The 
basic question is whether or not you would agree as a matter of philos- 
ophy that each community has a responsibility, and a very large 
responsibility, particularly ‘the bar of that community, for the defense 
of indigent persons in the courts. 

Mr. Kasem. All right, but these bills provide for the appointing 
of counsel to conduct the defense of indigent defendants in the 
Federal courts. 

Mr. Linpsay. The author of this book I am talking about has 
made a very expert study of this whole subject. 

Mr. Cetier. May I make one additional statement, Mr. Chairman, 
because I have to leave ? 

Mr. Ashmore. Yes, sir, Mr. Chairman. 

Mr. Creuuer. Theoretically I can see no objection to what you are 
saying, but I am a little worried about practicalities here; I am a 
little worried about trying to get this thing through Congress, and 
if we load this down with items of this character we may expect 
more opposition, not necessarily so much on this side of Congress, 
but on the other side of Congress. I am worried about that, and we 
have to keep that in mind too. 

Mr. Linpsay. I would think that the reverse would happen myself. 

Mr. Cexuer. I am inclined to differ with you on that. Sometimes 
we may have to bend rather than break. Instead of getting every- 
thing we must be satisfied with something a little less. Keep that 
in mind, anyhow. As I said I like the idea personally, but I am a 
little concerned about the practicalities of it. 

Mr. Asumore. Thank you, Mr. Chairman. We do not want to cut 
anybody off but Mr. Celler desires to get away. Just a minute, 
Mr. Chairman, Mr. Henderson says he has a question. 

Mr. Henperson. No, Mr. Chairman, my questions have been 
answered in the questions that have recently been asked. 

Mr. Kastenmeter. Mr. Chairman. 

Mr. Asumore. Mr. Kastenmeier. 

I have one question. 

Mr. Chairman, do you feel that $10,000 a year is adequate as a 
sum to compensate a public defender in some of these areas ? 

Mr. Cerier. There, again, you have to consider the whole picture. 
We have 50 States now, and it might be inadequate in inn States 
and it may be more than adequate in some States. It is a round 
figure. 

Mr. Asumonre. It is placed in there as a ceiling. 

Mr. Kasrenmeter. Yes, it is a ceiling. 

Mr. Ceuuer. Yes, it is a ceiling, but you cannot go beyond that 
ceiling. I have no objection to making it more but, again considering 
the practicalities of this situation we want to get a bill through. 
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Mr. Kasem. Do you think, Mr. Chairman, that it would add to the 
possibility of getting a bill "through if we just made them straight 
civil service employees as deputy U.S. attorneys are? 

Mr. Cevvter. And receive as much as they receive ¢ 

Mr. Kasem. It would depend on the grade that they are in. In 
California they are on the same basis as U.S. district attorneys are. 

Mr. Ceier. Judge Walsh is more familiar with that than I am. 

Judge WaALsH. Assistant U.S. attor neys are no longer in grade 
schedules. We have complete flexibility up to a maximum now. I 
just wanted you to know that. 

Mr. Kase. Is there any other organization of the Government that 
has a large legal staff that is on a ‘civil service basis? 

Judge Wausn. The Department of Justice here in Washington 
is and it is trying to get out of it because when you get to dealing with 
lawyers it does not work as well as it might. That is a long discussion 
in itself. 

Mr. Asumore. Are there any further questions of the chairman? 

Thank you very much, Mr. Chairman, for honoring us with your 
presence this morning. 

Mr. Cetter. Thank you, Mr. Chairman and gentlemen of the 
committee. 

Mr. AsHmore. The next witness is the Honorable Lawrence E. 
Walsh, Deputy Attorney General, U.S. Department of Justice. 

Judge Walsh, we are very glad to have you here with us this 
morning. 


STATEMENT OF HON. LAWRENCE E. WALSH, DEPUTY ATTORNEY 
GENERAL, U.S. DEPARTMENT OF JUSTICE 


Judge Watsn. It is a great honor to be permitted to come back 
twice in the same week. 

Mr. Linpsay. I hope you do better than you did the last time. 

Judge Wats. I notice at least one Republican vote on my side 
of the controversy. 

Mr. AsHmore. I want you to get on my side. 

Judge Watsn. We would like to see what we can do along that 
line. I know you gentlemen realize, and I will not labor you gentlemen 
with the general concern the Department has in the fairness of the 
trial and the rights of the defendant. I know you take this for granted 
because of our position in the past. 

The Department has a selfish interest in this bill, first, because we 
want to avoid the possibilities of the future reversals in criminal 
convictions. ‘They always hurt the prosecution as well as the defend- 
ant. Witnesses die and the second trials are often not as satisfactory 
as the first. 

Second, the primary concern that a good prosecutor has, and you 
Mr. Chairman, having been a prosecutor, know that feeling, ‘the 
primary worry is that some person might be convicted who is not 
guilty, and the best reassurance a prosecutor can have that this will 
not happen is having good defense counsel. So, with the utmost 
selfishness the prosecutor wants a good defense counsel on the other 
side. That makes his job ever so much easier. 
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Now, coming down to this bill, we support Congressman Celler’s 
bill. H.R. 4185. 

We are not proud of any of the language or of the form. The form 
is this way pena it is almost the same bill that was passed in the 
Senate last year. We thought we could minimize controversy by 
keeping the bill ion as it was when it got as far as it did last year. 

I have heard the questions asked, and I realize the thoughts going 
through your minds as to how it can be improved. We readily con- 
cede that it could be improved. I am not sure that the assistant 
public defender should be appointed by the court. There is a great 
deal to be said about having him appointed by the public defender. 
There are things like that, but we do hope this year that by minimizing 
our personal views, by minimizing whatever would cause objection 
that we can get a common area of agreement which will permit some 
action. 

I think that although everyone in this room is zealous in his desire 
that every defendant have a fair trial, regardless of his financial 
ability to pay counsel, that sometimes it is difficult to see the massive 
scope that this problem has now reached. 

In the first half of the present court year beginning July 1, 1958, 
even though the summer season is not the busiest time, over 35 percent 
of the defendants were indigent defendants. 

In other words, 1 out of 4 now has to have free counsel, and it is no 
longer in any way in the exceptional cases. It is a routine problem 
of the courts. 

Now, when you deal with courts where the dispositions run into the 
scores or even hundreds in a week, it is hard to deal with this matter 
on an ad hoc basis of picking up and assigning counsel to each man as 
he comes in. 

In New York, and I hate to burden the committee always with New 
York’s problem, but it just happens to be the one that I know most 
about. In New York you will see these defendants lined up and 
come down the aisle in the main part of the courthouse. When they 
arrive for arraignment I would say that 4 out of 5 ask for counsel. 

Mr. Asumore. This is in the Federal court ? 

Judge Watsu. Yes, in the Federal court. Now, I know that the 
average is not that big in the end. I just know that sitting there as 
judge in the criminal court calendar it seemed to me that four out of 
five would say, “I have no lawyer, I do not have funds to hire a lawyer.” 

Mr. Asumore. He is not telling the truth all the time. Is he not 
searching around sometimes to get free representation when he is 
really in a position to pay for it? 

Judge Watsu. Mr. Chairman, sometimes it is that, and sometimes 
they magnify what the cost would be in their own minds, and at other 
times they are just so troubled, so bewildered, and scared that they 
will just grab at anyone who w ill help them at the moment. 

The only point that I am trying to make is that where you are hav- 
ing thousands of people convic ted each month, one out of four needs 
a free lawyer. So, it is hard to work it out on a haphazard basis. 

The other point I would like to make is that although the public 
defender system will cost some money, it is an oversight to think that 
the defense of indigents does not cost money now. ‘We have a very 
odd situation there. The Constitution puts on the Government the 
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duty to see that a man has a fair trial and is represented by counsel, 
but the Government has never made any provision to put on the public 
the expense of that defense or to put on himself the duty for arranging 
for that expense. Leaving it to the bar, and the bar has done its best. 
I think they have done a very creditable job for most individuals. 

As a matter of fact, in the 314 years I was on the bench, the only 
time I was really worried about the representation that a man had 
was in one case where he had regular paid retained counsel. Counsel 
assigned by the Legal Aid Society and a counsel who had been 
assigned by the court do a very fine job, and I do not want. to reflect 
on them at all, but the fact is that it is a larger scale problem and, 
second, that it is becoming increasingly apparent as a matter of fact, 
the courts have just about said so, that you need counsel and need 
counsel at every stage of the proceeding. Under our present system 
for assigning ¢ ounsel he usu: illy gets ¢ ounsel at the earliest at arraign- 
ment. Now, whether there could be any way of improving that I 
do not know. I know in most of the State systems he does not get 
counsel until he gets into trial. 

The second thing is that we all know that investigation is just as 
about important as trial skill. As a matter of fact, I remember my 
professor in evidence said give him a good investigator and he will 
take on a lawyer with twice as much forensic skill, and I think he 
is right. 

The individual assigned counsel] does not usually have investigative 
facilities, and it is pretty hard, even if they get $35 a day, to pull a 
staff together overnight. 

Mr. Asumorer. 1o you not find in a case where counsel is appointed 
that the judge and all of the court officials are going to cooperate to 
the fullest extent with counsel and with the defendant by telling the 
marshal or whoever might be the investigators, the FBI, and so forth, 
“This man is here without counsel. His lawyer was appointed by 
the court. I want you to go out and get whatever witnesses he wants, 
and I want you to investigate whatever he may ask you to do in the 
same manner as if the district attorney requested your assistance.” 

Judge Warsn. Mr. Chairman, it does not work that way in the 
courts I have had experience with. Now, I have had the misfortune 
of working in big cities, and there the vast size of the problem is 
such that the court does not keep contact with assigned counsel. You 
see, for example, in the southern district we have 18 judges, and the 
judge who assigns counsel is not going to be the judge to try the case. 
He does not see it again. He is not going to be able to follow up 
what his assigned counsel does. Actu: lly you have the U.S. attorney 
and in the county courts you have the county district attorney, and 
they will do what you say or assigned counsel requests it, but it 
depends upon who is the assigned counsel. 

Now, when I was in the district attorney’s office we had this vol- 
untary defender system which you havé described in New York, and 
we also had a group of lawyers, who came regularly to the calendar 
part to get assignments. There was no attempt mi ade to give assign- 
ments to members of the bar as a whole. The lawyers who turned 
up at 10 o’clock in the morning and sat in the front row would take 
turns as voluntary defenders. 
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The voluntary defenders would get a half or two-thirds of the 
cases and these other fellows would get the other one-third. In the 
other one-third there were some who were not too reliable, and after 
all they are human beings, and we in the district attorney’s office 
knew them. We knew who we could turn our files over to, and we 
also knew those who we could not turn them over to. 

There were some there who, at least, superficially would prolong 
the situation until they saw it was to their advantage. 

On the other hand the voluntary defenders were wonderful, and 
they were the toughest competition we had, and when two or three men 
day after day cross-examined the witnesses they were real tough. ‘The 
time we had an easy time of it was when somebody would come in and 
say, “I am a corporate lawyer; I do not usually handle criminal cases 
myself, but the defendant is a personal friend of mine, and I am going 
to handle it myself.” Then we sit. back and relax because he h: id not 
been in the courthouse for 10 years probably, and he was coming up 
to do a favor, but the most difficult time we had was when a defe ndant 
would say, “My lawyer has advised me to take this plea, I would like 
to talk with the district attorney.” I have had that happen where 
their own clients had less confidence in them than he had in me when 
I was on the other side of the case. That is what Jim Bennett had in 
his mind in the excerpt that Chairman Celler read when he was in here. 
Those prisoners come into court saying that they do not have counsel 
und that they do not have the money to pay counsel if they had that 
one. Of course, you can get a few of the mentally disturbed people 
all the time who make t rouble. 

Mr. Asumore. Yes, of course. 

Judge WaLsH. But in my 314 years on the Federal bench I have 
never heard it said about a Legal Aid Soc iety counsel, and I have never 
heard it said about a volunteer defender’s counsel, and I think by and 
large that the men convicted and who have to go to prison generally 
feel that they had a fair shake and if they are told to plead guilty 
they understand the expertness of the men they were dealing with, 
that he knew what he was talking about when the *y were told to plead 
guilty. 

Mr. Kasem. Mr. Chairman, going on with your question, I would 
like to ask Judge Walsh if you have found in your experience that a 
defense lawyer would like to have, and there is great merit in him 
having, an investigator who is interested in the defendant. Without 
any reflection on the police officers, due to the nature of their work 
and the fact that they must seek out day after day those who violate 
the law and then produce proof, they become very prone to eae 
prosecution minded, and that is very difficult for them to think i 
defense terms and to look for defense evidence. 

Judge Wausu. Well, I think that that may be true, to some extent. 
I think it is probably more important that we have an investigator 
who is interested in the lawyé@r. That is what I would like to hi ave, 
If I were conducting a private practice, or if I were a public prose- 
cutor I would like to hire people who work with me who know my 
idiosyncrasies, and I know theirs so that we understand each other, 
and so that we know where our weak spots are, and that is what we 
have in the defender’s office. We have somebody who works with the 
public defender regularly. : 
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Mr. Kasem. Mr. Ashmore, our chairman, has made the observation 
that the judges would instruct the marshal or police officer to go out 
and get any witness that the defense might want, and I am sure that 
would probably happen in the big cities under any system, irrespective 
of whether counsel was appointed or not, because it is the marshal’s 
duty, but that is not the basic problem of investigation to find out who 
is going to be, or who can be, your witnesses, 

j udge WausH. It is even deeper than that. I know of cases in the 
district attorney’s office where we actually went out and conducted 
investigations because the assigned counsel or the voluntary defenders 
have told us that, “We have checked this thing out and you have prob- 
ably got the wrong man here. He has an alibi that is ironclad,” and 
they put their cards down on the table, and we have gone to work and 
investigated the case, and in some cases found that was the situation 
exactly and found who was the guilty person. So, there is no dispo- 
sition on the part of any worthwhile prosecutor not te help assigned 
counsel, but the question is whether assigned counsel will have the 
drive and imagination, as you say, to really study the problem and 
sift it down to the point where he knows what he is asking the prose- 
cutor for. He cannot just come in and tell the prosecutor “I would 
like to have you prepare the defense.” He has got to come in and say, 
“T have a specific problem; will you help me with it? I have a witness 
who lives in Michigan,” or “I have someone who we need police help 
to locate.” 

Mr. Toit. May I inquire, Judge Walsh ? 

Judge WausH. Yes, sir. 

Mr. Tot. Referring to this bill, I assume that you support it just 
the way it is written ? 

Judge WausH. Yes. 

Mr. Touu. In view of what I just heard Representative Lindsay 
say about the nontaxability of the fund paid to the public defender, 
is it not possible that a Federal district judge could, under this bill, 
appoint one or two employees of a voluntary defender system, so that 
they in turn could take the pay that they get under this bill and turn 
it over to their employer ? 

Judge WausH. As to the mechanics of it, I am not sure how it would 
work out, but I have no doubt that the employment of the voluntary 
defender could be effectuated under this provision. My guess would 
be that he would have to take perhaps a leave of absence while he 
worked that particular day. How the transfer would be worked out 
I am not sure, mechanically, but I know Mr. Marden and I are of the 
opinion that the $35 pay can be used to supplement the funds of the 
Legal Aid Society in New York, and I would think also in Philadel- 
phia to the extent of $5,000 a year. 

Mr. Toit. Suppose it was $10,000? 

Judge WaLsH. $10,000 a year, then. 

Mr. Totn. It would be the same thing? 

Judge Wars. Yes. Frankly, I am attracted by the thought of 
an express provision for it, but the reason I do not suggest it as a 
matter of fact, and I rather go along with the chairman because the 
Senate knocked it out last year. This year we report out the bill 
without that provision, although the Javits bill must be reported 
out at the same time. Incidentally, I think I agree with everything 
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Orison Marden said in his testimony. So, my views and his are 
almost identical, but we would both rather have some sort of bill 
than to lose this bill in an effort to perfect it. 

Mr. Tout. I am just thinking about how to explain it, that there is 
a bill that is good, and yet there is some method of helping our 
present system even under the terms of this bill. 

Judge Watsn. I had the idea of putting in an express provision 
something like the Javits bill with a 1-year limitation on it, or some- 
thing as a transitional measure. Here you have Philadelphia, 
New York, and Boston with going concerns. I had the idea of put- 
ting it in as a matter of transition to sort of authorize the subsidi- 
zation of their staffs for a year or two, and then by that time Congress 
can see how it works, how the housekeeping problems of the 
administrator would work, or something like that, and then decide 
whether to strike it out, but that is the only way I could think of 
of sort developing a compromise ground with the Senate, which was 
apparently opposed to the Javits bill concept. 

Mr. Toutx. Do you think the Senate would vote for it ? 

Judge Watsu. I do not know. 

Mr. Linpsay. It is true, or am I wrong, that the way this bill reads 
if a public defender and his staff are appointed it would preclude a 
a case-by-case system ? 

Judge WausH. Except where there is a conflict of interests. 

Mr. Linpsay. But it does cut it off. 

Judge WatsuH. Yes. 

Mr. Linpsay. Now, the Javits bill is an outright grant system to 
legal defenders organizations ? 

Judge Watsn. The Javits bill adds a third alternative to private 
organizations, which pose problems of principle. 

Mr. Linpsay. But what was being suggested as a possible com- 
promise was a change in that language on page 3 between lines 14 and 
18, which would make it possible somehow to add to the public 
defender the services of the private defender and have him compen- 
sated, to some extent, by Federal funds. That was the compromise 
suggested between the Javits position and this position here. 

Judge Wausu. Going back to New York again you have a public 
defender in office and the Legal Aid Society operating at the same 
time. 

Mr. Asumore. Yes; that is correct. 

Judge WatsH. Now, the only time that I can conceive of the need 
for that would be where there is a conflict of interest. In other words, 
if there was a public defender authorized, my belief is the southern 
district of New York would probably want to use the staff of the 
Legal Aid Society which is now there. They could not get a more 
expert group of attorneys in any better way. The Legal Aid Society 
will, nevertheless, continue as an organization because we have our 
own State courts to man. In the event of a conflict of interests, the 
court would probably want public defender representation to go with 
the Legal Aid Society, but it would only be to that exent, as I see it. 

The real problem is if, for some reason, the Legal Aid Society wants 
to continue as a private organization, and the court wants it to, is there 
enough flexibility in the bill to permit them to do so. 
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Now, the Javits amendment would take care of that, and I think 
even without the Javits amendment the court could subsidize the Le- 
gal Aid Society in one way or another, only to the extent of $5,000 a 

ear. 
; Mr. Linpsay. Only in cases where they had not appointed a public 
defender. 

Judge WatsuH. Yes; in other words, the court would forgo the ap- 
pointment of a public defender and use the Legal Aid Society. 

Mr. Linpsay. Yes. 

Judge Wausu. I think the Legal Aid Society—we have a warm af- 
fection for it, as you may sense, for it has done a perfectly wonderful 
job—the Legal Aid Society would benefit even from the present form 
of the bill and the appointment of a public defender, because the funds 
which it now spends in the Federal courts could be diverted to the 
State courts; and, as you know, even in the city of New York they 
do not cover Queens, and I do not think they fully cover Brooklyn in 
the State court. 

Mr. Kasem. Do you think we would likely get any objection to this 
bill from the Legal Aid Societies? 

Judge Watsu. No; I do not. 

Mr. Kasem. I think they would give their hearty support to it. 

Judge Wausu. Yes; Mr. Marden spoke of that. 

Mr. Linpsay. Although he favored the combined system, which I 
admit I favor myself. 

Judge Waxsn. I had not realized he was thinking of parallel op- 
erations in the same court, except where there is a conflict. 

Mr. Linpsay. I think he is. Asa matter of fact, I wrote the chair- 
man of the committee that put together this report of the Association 
of the Bar of the City of New York and I asked him to be here to tes- 
tify. He raised this very point. 

Judge WatsH. Yes; I know. 

Mr. Lirnpsay. And Mr. Marden said he endorses the principle set 
forth in this study and would prefer to see it worked out along those 
lines, although he did agree that it was important to get a bill out. 

Judge Wausn. I think what you will find they might like is Federal 
funds going through the legal aid organization without any public 
defender. In other words the Legal Aid Society would act in heu 
of the public defender, but with more adequate funds. In other 
words, that would bring your community representation into the 
picture and then you would have the board of the society doing the 
picking of the legal staff rather than the court-appointed public 
defender. 

Mr. Asumore. And ultimately that would destroy local support, 
too, because people would right quickly say, “Let the taxpayers pay 
it.” 

Judge WatsH. I do not know, Mr. Chairman. This isa most effec- 
tive organization. They are almost the only organization of this 
size doing this work which has really been able to keep in the black. 

Mr. Totw. I think Mr. Lindsay hit the situation on the head. Take 
your page 3, line 17, after the word “counsel” means not necessarily 
private counsel. It could also be counsel on the staff of our Voluntary 
Defenders Association, and this, I think, would solve our problem if 
it is permitted to receive this $35 a day to be paid to the association. 
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Judge Wausn. That is my interpretation. Did you ask Warren 
Olney about this? 

Mr. Kastenmerer. He said that it would be very difficult to 
administer. 

Judge WatsH. To administer an outright grant to an association ? 

Mr. SHattuck. The question you referred to—Could a voluntary 
defender be appointed—was directed to Mr. Olney and he said he saw 
no reason why he could not be. 

Judge WatsnH. Yes. 

Mr. Kasem. Would the court appoint the association to defend 
a@ man; or would the court appoint a counsel of the association to 
defend a man? 

It would become important from just a tax point of view, if nothing 
else, as to whose income it is to be paid. 

Mr. Linpsay. The Treasury Department has already made that 
one ruling on the subject and they made a finding that if the compen- 
sation was made to a member of a staff of a voluntary private organ- 
ization and was then turned over to the organization by the attorney 
that that was not taxable income to the attorney. 

Mr. Kasem. Even though the decision was exclusively in the 
attorney—I mean that payment is made to him? 

Mr. Linpsay. No, sir, he has to turn it over to the society. 

Mr. Kasem. Well, then, maybe that would to have to be taken care 
of. 

Judge WatsH. What would you think of dealing with this posture: 
It is the understanding, apparently, of Warren Olney and Mr. Marden 
and the Department of Justice that this will permit the $35 going 
to the Legal Aid Society—in other words under subdivision (c). 
Now, if it turns out in fact that cannot be executed, are we not in a 
pretty good position to put in a perfecting amendment next year 
which will carry out the intent that we all have? 

Mr. Henperson. But under this bill if a public defender is ap- 
pointed you are out—the $35 provision is ineffective. 

Judge Warsu. There is no doubt about that. At least up until 
now I had no idea that the Legal Aid Society wanted to function with 
the public defender in the same court. In the community of New 
York there might be some interest in keeping the Legal Aid Society 
in New York without a public defender somehow getting the benefit 
of public funds to the same extent as though there was a public defend- 
er there. I think, in order not to lose perspective of the bill, that the 
Legal Aid Society and the court can adjust to that and reach an 
agreement on it. 

Mr. Linpsay. In this bill—and I am referring now to page 2, line 
7, it states: 

Whenever a court in which there is a public defender is satisfied that a person 
charged with a felony or misdemeanor, other than a petty offense, as defined 
by section 1 of this title, is unable to employ counsel it shall assign the public 
defender to act as counsel. 

Now, stopping right there, does that language preclude the court 
from assigning a voluntary private defender, if a voluntary organiza- 
- is there and equipped to do it, and the indigent defendant wants 
1 
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Judge Watsn. It does preclude it. It precludes the court from 
assigning the Legal Aid Society unless the court has gotten an author- 
jzation from the judicial council to proceed without a public defender. 

Mr. Linpsay. And, assuming a public defender is appointed, then 
the court does not have the power to turn to the Legal Aid Society, 
if it so wishes in a particular case, unless there is a conflict of interest ? 

Judge Waursu. Yes, that is right. Now, the Legal Aid Society 
will have to face up to the problem of whether its counsel will be 
permitted to be retained without compensation by indigents who 
prefer it to the public defender, but that is not a problem which is of 
concern to the court, as that would not be an assignment. 

Mr. Linpsay. Why should the court be restricted in that manner? 
Is it not better to leave it flexible? Why does he have to assign the 
public defender? 

Mr. Ashmore. That is what he is there for, to act as counsel for 
those defendants. 

Judge Wars. You have a man there who is working full time 
for this purpose, and he is supposed to do it, just the same as the 
court might rather have someone prosecute a case than the US. 
attorney. You have a man who is paid to do that job, and it seems 
unnecessary to permit someone else to do it, just because the defendant 
or the court might like it. 

Mr. Tou. In the bill it says, “each district U.S. court may appoint 
a public defender.” Does that mean the presiding judge = the 
district court, or does the court act as a group / 

Judge Warsu. The court acts as a group. If it is a single judge, 
he would appoint him; and if there was several judges they would 
act as a body. 

Mr. To.L. They would have the privilege of acting under section 
(a), or section (c) ? 

Judge WarsH. Yes, that is right. 

Mr. Tout. They do not have to bother with section (c) at all, if they 
do not desire to! 

Judge Watsn. That is right. 

Mr. Asumore. Having been a judge in actual practice maybe you 
can straighten me out on this. I am just wondering, from a practical 
standpoint, would there not be public defenders appointed in almost 
every court in the country under this bill ? 

Judge WausH. I think it would depend on the bar association senti- 
ment myself, because I think if I were the district judge in Colorado, 
and the bar there had a vigorous program, and they liked it and the 
court liked it I would tend to keep that existing program. 

Mr. Asumore. Take this population business about a maximum or 
minimum of 500,000, in which the bill provides that in districts having 
oe shove 500,000 population that they must be appointed, is that 
right ¢ 

Judge WatsH. They must be appointed unless the judicial council 
excuses appointment. In other words, if a district contains a city of 

over 500,000, then if the district court wants to get along without a 
public defender it must so decide. Then the judicial council, which 
is the circuit court acting en banc must approve that decision. 

If there is no city of 500,000, why the district court has authority to 
make that appointment. ‘ 
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Mr. Henverson. The bill provides that each district court may 
appoint a public defender. Could he also abolish one? 

Judge WatsH. It does not say that, does it? My recollection of the 
common law is that the appointing power has the power to remove. 
In other words, in the absence of some contrary provision the person 
appointed serves at the pleasure of the appointing officer. 

Mr. Henverson. There is no term provided in this bill. It is a 
matter of the pleasure of the court ! 

Judge WatsH. Yes. Asa matter of fact, if we were starting from 
scratch on this, that is one of the things that might be considered as 
to the tenure he should serve for, for a term of years. 

Mr. AsHmore. The authority to appoint would be with the position 
and not with the individual, would it not ¢ 

Judge WatsH. With the position, yes. 

Mr. Kasem, Do you not think, Judge, we intensify a defect in allow- 
ing this appointment to rest in the district court ? 

Judge Watsu. I do not worry too much about that. The district 
court is the court that really has the problem. When you think how 
big some of our circuits are—take your ninth circuit—now, there is a 
district judge up in Montana and he does not want his public defender 
appointed by the circuit court sitting in San Francisco. Suppose we 
take Nevada, they do not have a judge on the ninth circuit. Are they 
going to appoint a public defender for Nevada, or are the district 
judges going to appoint the public defender in Nevada? 

Mr. Kasem. Who appoints the U.S. attorney ? 

Mr. AsHmore. The Attorney General. 

Judge Wars. I was going to say from the problems I have seen 
that go with appointments, that a great deal can be said for having 
your power of appointments in the hands of the district judge rather 
than the circuit judge. In New York it would not make any difference 
as they are both in the same courthouse, and they all know the situation 
pretty well in the district, but in other districts it might be different. 

Mr. Tou. In other words with sort of unanimity you would prefer 
to have it in the district courts rather than the circuit courts? 

Judge Wausn. Yes, sir. 

Mr. Asumore. Let us proceed if there are no further questions. 
I want to give the judge an opportunity to say what he had planned 
to say in a statement. 

Judge Wausu. I do not have much more to add because it has all 
been said by the men who have been here before you. 

The voluntary defender idea is certainly to me, personally, most 
attractive if it were really possible to do it on a larger scale basis, 
but the fact is that in over 80 years we have only developed eight 
voluntary defenders, and only four of those serve tlie Federal court, 
and I think after 80 years have gone by that it is time to look for 
another solution for a basic problem. So, I go with public defenders 
because out of 77 of them there has been only one failure and that 
was not a failure of the defender. That was the failure of the 
association, an organization which did not give him enough money 
to work with. 

The fear that public defenders are going to plead their clients 

ilty I think is altogether misplaced. A comparison of the New 

ersey system, which is assigned counsel to that of California which 
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is based on the use of public defenders shows just about the same 
percentage, somewhere between 6624 percent and 70 percent. 

I prize very much my friendship with Judge Dimock, and I respect 
him as one of the great judges of the country, and he is a man who is 
completely dedicated to his work, but I disagree with his fear here 
that a defendant is going to feel sold out as he comes into the court- 
house because the Government’s funds pay the lawyers on both sides 
of the case. 

Mr. Asumore. You do eo see any conflict of interests there? 

Judge Watsu. No, sir; I do not. I think any attempt to look at 
the Government of the United States as a single person or as a 
single interest, just misjudges the flexibility of our institutions. The 
Government of the United States really is the people of the United 
States and the Government does not have a single identity any more 
than the people of the country have a single identity. Those who 
work for Government agencies and fight with other Government 
agencies for appropriations or over issues where there may be two 
points of view, would have no fear whatever of the public ‘defender 
giving a hard, dedicated drive to his task. 

Mr. Asumore. I think it is more a question of personalities, about 
who the public defender is going to be, and of course it is the Govern- 
ment in a larger sense, but it is what this man is going to do himself. 
He is somewhat like the prosecutor. He can be unreasonable, he can 
be extremely lax, or he can be extremely hard. 

Judge Wausn. My guess, Mr. Chairman, is that the people who are 
going to serve as public defenders are going to be new young lawyers 
who are out to make a reputation for themselves, and gain experience 
astrial lawyers. They are going to throw everything they have into it. 

Very rarely does anyone become a U.S. attorney because he is look- 
ing for the money involved in it, because there is very little money in 
it, and there is no security. You come into it as a step in your career, 
going along to somew here else. If we are as lucky as they are in the 
district attorney’s offices I think it will turn out very well, and I do 
not see why we cannot get exactly the same caliber of men as public 
defenders as we do in the district attorney’s offices. 

As far as training young lawyers is concerned some people hate to 
see the assignment system go because they say that it gives young 
lawyers an opportunity to gain trial experience. 

Again speaking with the ‘bias of someone who has lived in a big city, 
where I know that there is no systematic assignment of these defender 
cases in a big bar. If you have 17,000 lawyers i in a big bar no judge 
is going to try to distribute business ee the lawyers ‘of the bar in a 
hig c ity, because in that 17,000 law yers I do not think more than 2,000 
of them were skilled in the trial of criminal eases. 

Mr. Asrmore. I can see your difficulty in big cities, particularly in 
New York, and a half dozen other large cities, but can we base this 
hill on that situation ? 

Judge Watrsu. In my opinion, we have to leave it in the hands of 
the district judge, Mr. Chairman. A judge is about as good as his bar, 
and that is all, and the judges are not going to ram something down 
the throats of the local bar. I do not know of any district judge who 
does not feel closer kinship to his bar than to the Federal judiciary, 
and they are going to work this out. This bill would give them the 
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power to do it in the Federal system, and there is a great chance here 
to try something. You see the States in really many ways, have a 
greater need than the Federal system and this would help them. 

I do not think any harm will be done in adopting this system, but 
if after a brief period of operation it is concluded that the system is 
either too costly or if for some other reason it should be changed we 
should change it. I do not see how we can ask anybody else to do this. 
It is really a Federal constitutional right to which the indigent de- 
fendants are entitled. 

Thank you very much, Mr. Chairman and gentlemen of the 
committee. 

Mr. Asumore. Thank you, Judge Walsh. 

Mr. Kasem. Judge Walsh, I take it that you favor this bill exactly 
the way it stands? 

Judge Watsu. Yes, sir; I do; just to get a bill through, recognizing 
that it is not a perfect document. 

Mr. Asumorr. Are there any further questions? 

Thank you very much, Judge Walsh, for your appearance and the 
information you have given the committee. 

Mr. Asumore. That completes the testimony this morning. 

Off the record. 

(Discussion off the record.) 

(Whereupon, at 11:45 a.m., the subcommittee went into closed 
session. ) 

(The following was supplied for the record :) 

COMMITTEE ON LEGAL AID, 
ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, 
New York, N.Y., May 8, 1959. 
Re public defender legislation. 


Hon. EMANUEL CELLER, 

Chairman, Committee on the Judiciary, 
U.S. House of Representatives, 
Washington, D.C. 

DEAR REPRESENTATIVE CELLER: As chairman of the Committee on Legal Aid 
of the Association of the Bar of the City of New York, I am taking the liberty 
of sending you herewith copy of a letter which I have this day written, on 
behalf of our committee, to Senator Javits. 

I trust that the enclosed will be of some interest to you in connection with 
your committee’s consideration of current proposals for public defender 
legislation. 

Very truly yours, 
J. KENNETH CAMPBELL, Chairman 
(For the Committee). 


COMMITTEE ON LEGAL AID, 
ASSOCIATION OF THE BAR OF THE CiTy OF New Yor«K, 
New York, N.Y., May 8, 1959. 
Hon. Jacos K. Javits, 
Senate Office Building, 
Washington, D.C. 

Dear Senator Javits: As chairman of the Committee on Legal Aid of the 
Association of the Bar of the City of New York, I am responding to your letter 
of April 13, 1959, in which you ask for our committee’s views on your Dill, 
S. 1079, relating to the establishment of a public defender system in the Federal 
courts. 

Since the time of the receipt of your letter, my committee has also learned 
of the favorable report of the Senate Committee on the Judiciary in support 
of Senator Wiley’s bill, S. 895. We are also advised of your intention to propose 
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amendment to 8S. 895 when the latter bill is called up on the floor of the Senate. 

Let me say at the outset that my committee believes that the passage by the 
Congress of S. 895 would be a tremendous forward step in dealing with the 
problem of providing representation for indigent defendants. Our committee 
has, for some time, supported the need for public defender legislation and we 
believe that such legislation is long overdue. 

However, we enthusiastically support and applaud the features of your S. 1079 
which are lacking in 8S. 895. We particularly support your efforts to have the 
law provide that the Federal courts may utilize the services of existing legal 
aid societies, bar associations, and others providing competent free legal serv- 
ices to indigent defendants. Your proposal that grants up to $30,000, per 
district, might be made to such organizations, has our strong endorsement 
and we believe that in districts such as the southeru district of New York, 
such a provision in the law might well produce a genuine economy. 

We also believe that your proposal for payment of up to $16,000 a year as 
compensation for the public defender and your proposal that assigned counsel 
might be paid up to $100 a day, are far more realistic in a city such as New York, 
than the provisions of S. 895 which contain ceilings of $10,000 per year and 
$35 a day, respectively. Costs being what they are in this city, there are few 
lawyers who can pay for the necessary secretarial help and pay for their office 
rent and overhead and have anything at all left for themselves when compen- 
sation is limited to $35 per day. However, we are obliged to say that even the 
figure contained in 8S. 895 is $35 greater than what is being paid today to lawyers 
in this city who are assigned to represent indigent defendants in those Federal 
cases where our local legal aid society cannot act. 

In the views which I have expressed above, the members of our committee are 
unanimous. Some members of our committee suggested that there were several 
areas in which both 8S. 895 and your 8. 1079 could be improved in order to 
provide more ideal arrangements for the establishment of a Federal public 
defender system. However, the committee, as a whole, felt that the current 
proposals for creation of a public defender system were such a great step forward 
in and of themselves, that the suggestion of possible improvements might best 
be deferred until after the Congress has accepted and approved the public 
defender principle. 

I am taking the liberty of sending a copy of this letter to Representative 
Celler, so that the Committee on the Judiciary of the House of Representatives 
may have the benefit of our views in considering companion legislation now 
pending in the House. 

Very truly yours, 
J. KENNETH CAMPBELL, Chairman 
(For the Committee). 


SuLLIvAN & CROMWELL, 
New York, May 20, 1959. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


My Dear REPRESENTATIVE CELLER: As president of the Legal Aid Society 
of the City of New York, I am, in accordance with the instructions of its 
executive committee, sending you this letter with respect to H.R. 4185, intro- 
duced by you, to provide for the representation of indigent defendants in crimi- 
nal cases in the district courts of the United States. 

Our society approves of the purposes of the bill and the provisions authorizing 
district courts to appoint public defenders and, when necessary, one or more 
assistant public defenders in all districts where no other adequate representation 
of indigent defendants exists. 

At the same time, however, it is our belief that where there are legal aid 
societies, voluntary defender organizations, or bar associations providing com- 
petent free legal services to indigent defendents, it would be undesirable to sup- 
plant such organizations by public defenders, and that it would be preferable, in 
such cases, to authorize the district court, with the approval of the judicial 
council of the circuit, to compensate such legal aid societies, voluntary defender 
organizations, or bar associations in appropriate amounts in lieu of appointing 
public defenders. 

We understand that the second paragraph of clause (c) of H.R. 4185, providing 
for the appointment of counsel in districts having a city of over 500,000 
population, is intended to provide a method by which the result we are urging 
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can be accomplished. However, we believe that it is most important that two 
changes be made in this paragraph. 

In the first place, it might be contended that the effect of this provision is to 
provide for the appointment of individual practitioners rather than attorneys 
employed by a Legal Aid Society, voluntary defender organization, or bar as- 
sociation. It seems to us essential that it any possibility of this construction 
being given to the statute should be avoided. We therefore recommend that 
the clause be amended so as to provide explicitly that the court may appoint as 
counsel employees of qualified organizations, and that payment may be made to 
such organizations in reimbursement to them of the cost of their employment of 
such counsel. 

In the second place, the limitation contained in the second paragraph of clause 

(c), of the aggregate amount of compensation, namely, not in excess of $5,000 
in any fiscal year in any district, is, in our judgment, far too low for the more 
populous districts such as those in New York City. In the southern district of 
of New York, for example, in order to render adequate service, we estimate that 
the expenditure of the Legal Aid Society would be at least $30,000 per annum. 
The present expenditures of the Legal Aid Society are somewhat less than this 
amount due te budgetary problems and the consequent necessity of somewhat 
limiting the services rendered by the society. Accordingly, we would recommend 
that the total amount of compensation and reimbursement payalJe to any Legal 
Aid Society, voluntary defender organization, or bar association, in any such 
district, be limited to $30,000 per annum. In this connection we would also 
recommend that the maximum of $35 a day be somewhat increased to, say, $100 
a day. 

In addition to the above, we suggest that the first paragraph of clause (c), 
dealing with districts having cities of less than 500,000 population, while not af- 
fecting New York City, might well be amended in a similar manner. We respect- 
fully request that careful consideration be given to the views of the society as 
above set forth. These views are in accord with those heretofore expressed by 
the Committee on Legal Aid of the Association of the Bar of the City of New 
York. 

Yours truly, 
EvustTace SELIGMAN, 
President, Legal Aid Society, New York, 


P.S.—May I add to the above formal letter my kind personal regards? 





MONTGOMERY, MCCRACKEN, WALKER & RHOADS, 
Philadelphia, May 19, 1959. 
Hon. HERMAN TOLL, 
New House Office Building, Washington, D.C. 

DEAR CONGRESSMAN ToL: I received this morning a letter from Walter F. 
Sheble relative to H.R. 4609, the bill to provide for the representation of indigent 
defendants in Federal criminal cases. He tells me that the reception he and 
other junior bar conference officials had from you at the hearing on this bill was 
most pleasant and gratifying. 

Walt indicates to me that he feels there is some strong possibility of favorable 
consideration of some legislation along the lines contemplated, and I would like 
to take this opportunity to expand, if I may, on the views I have already expressed 
to you. 

Let there be no doubt that I would be delighted to see H.R. 4609 become law. 
That there is a tremendous need for this legislation should be more than obvious 
in any district where there are not already established defenders. In Phila- 
delphia we are fortunate enough to have a very excellent defender association, 
as you know. I shudder to think what would be the state of our justice in this 
city if we had no such association. Close to half of all of the criminal defendants 
who come before our State courts lack both private counsel and the means to 
obtain representation. 

I am strongly of the belief that no system can assure justice unless both sides 
in the adversary process are presented by personnel well versed in the substances 
and procedures of our law. We all know that, no matter how good our pretrial 
prosecution investigators are, there are many people who are unjustly accused 
of crime, or who are accused without sufficient and compelling evidence; that 
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for the ordinary citizen to extricate himself from an unjust accusation is 
virtually impossible without expert assistance. 

Philadelphia is not an area of extreme need in this respect, as you are well 
aware from your own firsthand experience. However, I believe that there is a 
mere handful of areas which have defender systems, and few, if any, are as 
good as ours. 

I am a director of the Defender Association in Philadelphia, though I do not 
write this letter in any such official capacity. I know that our defender, Herman 
Pollock, expected to testify before your committee on this legislation, but 
unfortunately he has been ill for the past month or so and unable to present his 
personal views. The association itself has taken a stand neither against nor for 
the proposed legislation, though we watch it with the greatest of interset. It is 
not clear to us whether we or any of our professional personnel would be allowed 
to accept an appointment under this bill. I tend to think that we could. 

I have already expressed to you my feeling that the optional and discretionary 
provisions of the bill provide ample flexibility to serve as a constructive aid to 
the administration of the courts. Let me reiterate that I feel that $35 a day, 
the allowance of subsection (c) in H.R. 4185, is not realistic and would not be 
popular with the bar. Therefore, I favor the $50 a day allowance provided by 
H.R. 4609. 

While I am wholeheartedly in favor of H.R. 4609 as it presently stands, I 
would like to offer the following additional subsection as a suggestion for several 
possible changes which I personally feel might strengthen the bill: 

“Any public defender or assistant public defender appointed under subsection 
(a) or counsel appointed under subsection (c) may be a public or private person, 
association, or organization already established to represent indigent defendants 
in the courts of any jurisdiction. Any person receiving an appointment under 
either subsection (a) or subsection (c) may, in the discretion of the appointing 
court, be permitted to practice law independently of such appointment. Any 
appointment under subsection (a) shall be for a term of no less than one year, 
unless the appointee shall resign or be removed for cause.” 

I hope very much that favorable and final action may be taken on this bill at 
this session of the 86th Congress. 

Again, I appreciate the attention which you have devoted to this legislation. 

Sincerely yours, 
Mercer D. TATE. 


AMERICAN Crvit LIBERTIES UNION, 


New York, N.Y., July 15, 1959. 
Hon. EMANUEL CELLER, 


House Office Building, 
Washington, D.C. 


DEAR Mr. CELLER: We wish to bring to the attention of the House Judiciary 
Committee the views of the American Civil Liberties Union concerning the bills 
now pending before the Congress, particularly H.R. 4185, providing for legal 
representation of indigent defendants in criminal cases in the Federal district 
courts. Because of the close connection of these bills to the civil liberties 
guarantees of fair trial and the right of counsel, we request that our views be 
incorporated into the hearing record. 

It is our belief that H.R. 4185 deserves support as an experimental measure 
and as legislative recognition of the need for a program to assure adequate 
counsel for the indigent. Our support, however, is qualified by reservations we 
have about the ability of this bill to accomplish its intended purpose in a wholly 
satisfactory manner. 

The two reservations which we hold concern the question of adequate compen- 
sation for appointed counsel and the problem of the independence of the public 
defender from the prosecuting agency and the judiciary. These questions are 
not unique, for they regularly arise whenever the issue of effective counsel for 
the indigent is discussed. 

The first reservation, adequate compensation, arises in relation to the system 
of appointed counsel in individual cases. The danger here lies in providing 
merely token compensation which in no way reflects the substantial work which 
is required to prepare thoroughly for a criminal trial. The due process protec- 
tions of a fair trial which the Constitution guarantees are weakened if inade- 
quate legal representation results from inadequate compensation. We do not 
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believe that the compensation authorized in H.R. 4185 is realistic. We are 
not prepared to suggest what the amount should properly be, but we do, however, 
call the committee’s attention to the Indiana practice of compensating appointed 
counsel on a basis that compares favorably with the compensation received by 
privately retained counsel. Experience has demonstrated that the Indiana 
practice results in truly effective representation. 

The second reservation, independence of counsel, applies principally to the 
public defender system. The danger of the public defender system is that the 
defender, although a responsible attorney, may qualify the position of his client 
by factors irrelevant to the merits of the case. We have in mind such things 
as the necessarily close physical relationship that develops between the defender 
and the prosecutor’s office because of the frequency of their meetings; and the 
danger that any appointed or elected official will—perhaps unwittingly—defer 
to the wishes, express or implied, of the person or group responsible for his 
livelihood. 

As we have suggested above, we believe that realistically compensated 
appointed counsel is very likely the system best designed to achieve the goal of 
effective counsel for the poor. We realize, however, that the cost of this system 
is the major obstacie to its universal adoption. We suggest, therefore, that 
a study be conducted to determine whether the cost of such a system in the 
Federal court would, in fact, be prohibitive, always keeping in mind that justice 
is not a commodity but a democratic ideal that ought not be sacrificed because 
of price. 

Pending such a study, we tentatively approve the measures provided in 
H.R. 4185 in order that the procedures there established be given ample 
opportunity to be evaluated. 

Yours sincerely, 
Patrick MurpnHy MAtrtIn, 
Evecutive Director. 


STATEMENT OF THE U.S. SEcTION OF THE WOMEN’S INTERNATIONAL LEAGUE 
FOR PEACE AND FREEDOM CONCERNING H.R. 2271 AND SIMILAR BILLS 


The Women’s International League for Peace and Freedom, U.S. section, 
believing firmly in the importance of due process in criminal proceedings, and 
the desirability of protecting the constitutional rights of all individuals charged 
with criminal offenses, hopes that you will report favorably a bill providing 
compensation to counsel assigned by the court in criminal cases. 

Because the indigent may feel freer to ask for counsel should they realize 
that such advice and aid can be had as of right without a heavy immediate or 
future financial burden and because courts may be quickened to explain the 
necessity or advisability of counsel to those ignorant of the necessity and desira- 
bility of disinterested assistance in time of need, we hope that a public defender 
may be authorized during this session of Congress. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., June 11, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

Dear Mr. CHAIRMAN: I am enclosing a photostatic copy of a letter addressed 
to the Attorney General from the foreman of the Federal grand jury for the 
southern district of Ohio. I believe that this letter may be of some interest to 
your committee in connection with its consideration of the public defender bill 
(H.R. 4185) which is now pending before it. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 
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Dayton, Ouro, June 5, 1959. 
The Honorable the ATTORNEY GENERAL. 

DeaR Mr. ATTORNEY GENERAL: The grand jury of the U.S. District court for 
the Southern District of Ohio at Dayton, impaneled April 13, 1959, recently 
conducted an investigation into alleged violations of the civil rights of persons 
held in custody at the Montgomery County Jail in Dayton. The investigation 
resulted in the return of 14 indictments against 9 members and former members 
of the Sheriff’s office of that county, charging violations of section 242 of title 18, 
United States Code. 

The investigation disclosed many instances wherein attorneys appointed 
by the court to represent persons charged with crimes against the State of Ohio 
failed to bring to the attention of prosecuting officials, either State or Federal, 
or to the attention of the courts substantial complaints to them by such persons 
that they had been deprived of their civil rights in violation of Federal law. In 
only one instance did an appointed attorney make a sincere effort to attack the 
voluntariness of a confession allegedly extracted by violence. In one other 
instance, where counsel had been retained, a report of brutal methods was made 
to the local prosecuting attorney. 

As a Federal grand jury we are deeply concerned with the protection of the 
constitutional rights of all individuals, in every State of the Union, and the 
need for thorough consideration of all the circumstances surrounding the arrest 
and custody of persons accused of crime. This particularly is true in the case 
of indigent defendants who cannot afford to employ counsel. We feel it is 
appropriate at this time to commend, and to recommend to the various States 
as possible model legislation, the Federal public defender bill which we under- 
stand has been recommended by the Department of Justice and is now pending 
before Congress. Such a measure should guarantee competent representation 
and protection of the rights of those accused of crimes. 

Very truly yours, 


WayYNeE W. Fevrer, 
Foreman 
(For the Grand Jury). 








